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SUMMA THEOLOGICA

PRIMA SECUNDAE
The Political Order compared with the Divine and Natural Order. (Qu. 72, Art. 4.)

There is a threefold order to be found in man. The first is that which derives from

the rule of reason: in so far as all our actions and experiences should be commensurate

with the guidance of reason. The second arises from comparison with the rule of divine

law, which should be our guide in all things. And if man were actually a solitary anima1,

this double order would suffice: but because mall is naturally a social and political ani-

mal, as is proved in I. Politics, chap. 2, it is necessary that there should be a third order,

regulating the conduct of man to his fellows with whom he has to live.

4. LAW IN GENERAL. (Qu. 90.)

The Nature of Law. (Art. 1, concl.)

Law is a rule or measure of action in virtue of which one is led to perform certain

actions and restrained from the performance of others. The term "law" derives [etymolo-

gically] from "binding," because by it one is bound to a certain course of action. But the

rule and measure of human action is reason, which is the first principle of human action:

this is clear from what we have said elsewhere. It is reason which directs action to its

appropriate end; and this, according to the philosopher, is the first principle of all activity.

Reason and Will in Law. (Ibib. ad 3um.)

Reason has power to move to action from the will, as we have shown already: for

reason enjoins all that is necessary to some end, in virtue of the fact that that end is

desired. But will, if it is to have the authority of law, must be regulated by reason when it

commands. It is in this sense that we should understand the saying that the will of the

prince has the power of law.'  In any other sense the will of the prince becomes an evil

rather that law .

The Object of Law is the Common Good (Ibid., Art. 2, concl.)

Since every part bears the same relation to its whole as the imperfect to the perfect,

and since one man is a part of that perfect whole which is the community, it follows that

the law must have as its proper object the well-being of the whole community. So the

philosopher, in his definition of what pertains to law, makes mention both of happiness

and of political union. He says (Ethics, V, chap. 1): 'We call that legal and just which

makes for and preserves the well-being of the community through common political

action': and the perfect community is the city, as is shown ill the first book of the Politic-'s (chap. 1). .

Who has the right to promulgate Law (Ibid. Art. 3, concl.)

Law, strictly understood, has as its first and principal object the ordering of the

common good. But to order affairs to the common good is the task either of the whole

community or of some one person who represents it. Thus the promulgation of law is the

business either of the whole community or of that political person whose duty is the care

of the common good. Here as ill every other case it is the one who decrees the end who

also decrees the means thereto.

(Ibid. ad 2um.)

A private person has no authority to compel right living. He may only advise; but

if his advice is not accepted he has no power of compulsion. But law, to be effective in

promoting right living must have such compelling force; as the Philosopher says (X Eth-

ics, Chap. 9). But the power of compulsion belongs either to the community as a whole,

or to its official representative whose duty it is to il1flict penalties, as we shall see later.

He alone, therefore, has the right to make laws.

(Ibid., ad 3um.)

Just as one man is a member of a family, so a household forms part of a city: but a city is a perfect community, as is shown in the first book of the Politics. Similarly, as the

well-being of one man is not a final end, but is subordinate to the common good, so also the well-being of any household must be subordinate to the interests of the city, which is a perfect community. So the head of a family may make certain rules and regulations, but not such as have, properly speaking, the force of law.

Definition of Law (Ibid., Art. 4., concl.)

From the foregoing we may gather the correct definition of law. It is nothing else

than a rational ordering of things which concern the common good; promulgated by

whoever is charged with the care of the community.

5. THE VARIOUS TYPES OF LAW. (Qu. 91.)

The Eternal Law. (Art. 1., concl.)

As we have said above, law is nothing else but a certain dictate of the practical

reason "in the prince" who rules a perfect community. It is clear, however, supposing the world to be governed by divine providence as we demonstrated in the First Part,2 that

the whole community of the Universe is governed by the divine reason. Thus the rational guidance of created things on the part of God, as the Prince of the Universe, has the quality of law. ..This we can call the eternal law.

The Natural Law. (Art. 2, concl.)

Since all things which are subject to divine providence are measured and regulated by the eternal law--as we have already shown--it is clear that all things participate to some degree in the eternal law; in so far as they derive from it certain inclinations to those actions and aims which are proper to them. But, of all others, rational creatures aloe subject to divine providence in a very special way; being themselves made participators in providence itself, in that they control their own actions and the actions of others. So they have a certain share in the divine reason itself, derving there from a natural inclination to such actions and ends as are fitting. This participation in the eternal law by rational creatures is called tile natural law. Thus when the Psalmist said (Psalm IV, 6): "Offer up the sacrifice of justice," he added, as though being asked the question, what is the sacrifice of justice, "Many say, who sheweth us good things?", and then replied, saying: "The light of They countenance, 0 Lord, is signed upon us." As though the light of natural reason, by which we discern good from evil, and which is the natural law, were nothing else than the impression of the divine light in us. So it is clear that the natural law is nothing else than the participation of tile eternal law in rational creatures.

Human Law (Art. 3., concl.)

Just as in speculative reason we proceed from indemonstrable principles, naturally known, to the conclusions of the various sciences, such conclusions not being innate but arrived at by the use of reason; so also the human reason has to proceed from tile precepts of the natural law, as though from certain common and indemonstrable principles, to other more particular dispositions. And such particular dispositions, arrived at by an effort of reason, are called human laws: provided that the other conditions necessary to all law, which we have already noted, are observed. So Cicero says (De Invent.Rhetor.II, 53): "Law springs in its first beginnings from nature: then such standards as are judged to be useful become established by custom: finally reverence and holiness add their" sanction to what springs from nature and is established by custom."

The Necessity for Divine Law. (Art., 4, concl.)

In addition to natural law and to human law there had of necessity to be also a

divine law to direct human life: and this for four reasons. In the first place because it is

by law that man is directed in his actions with respect to his final end. If, therefore, man

were destined to an end which was no more than proportionate to his natural faculties,

there would be no need for him to have any directive on the side of reason above the

natural law and humanly enacted law which is derived from it. But because man is des-

tined to an end of eternal blessedness, and this exceeds what is proportionate to natural

human faculties as we have already shown, it was necessary that he should be directed to

this end not merely by natural and human law, but also by a divinely given law.--Secondly: because of the uncertainty of human judgement, particularly ill matters

that are contingent and specific, it is often the case that very differing judgements are

passed by various people on human activities; and from these there proceed different, and

even contrary, laws. In order, therefore, that man should know without any doubt what

he is to do and what to avoid. it was necessary that his actions should be directed by a

divinely given law, which is known to be incapable of error.--Thirdly: because laws are

enacted in respect of what is capable of being judged. But the judgement of man cannot

reach to the hidden interior actions of the soul, it can only be about external activities

which are apparent. Nevertheless, the perfection of virtue requires that a man should be

upright in both classes of actions. Human law being thus insufficient to order and regu-

late interior actions, it was necessary that for this purpose there should also be a divine

law. --Fourthly: because, as Augustine says (I De Lib. Arb.), human law Call neither

punish nor even prohibit all that is evily done. For in trying to prevent all that is evil it

would render impossible also much that is good; and thus would impede much that is

useful to the common welfare and therefore necessary to human intercourse. In order,

therefore, that no evil should go unforbidden and unpunished it was necessary that there

should be a divine law which would prohibit all manner of sin.

6. THE EFFECTS OF LAW. (Qu. 92.)

The Moral Object of Law. (Art. 1, concl.)

It is clear that the true object of law is to induce those subject to it to seek their own virtue. And since virtue is "that which makes its possessor good," it follows that the

proper effect of law is the welfare of those for whom it is promulgated: either absolutely

or in some certain respect. If the intention of the law-giver is directed to that which is

truly good, that is to the common good regulated by divine justice, it will follow that mall

will, by such a Jaw, be made unconditionally good. If on the other hand the intention of

the law-giver is directed, not to that which is absolutely good, but merely to what is

useful--in that it is pleasurable to himself or contrary to divine justice--then such a law

does not make men good unconditionally, but only in a certain respect; namely, in so far as it has reference to some particular political regime. In this sense good is to be found even in those things which are intrinsically evil; as when a man is termed a good thief,

because he is expel1 in attaining the object he sets before himself.

(Ibid. ad 3um)

The goodness of any part is to he considered with reference to the whole of which

it forms a part: so Augustine says (Ill Confess., 8): "AJI pa11s are base which are not fit-

tingly adapted to their whole." So, all men being a part of the city, they cannot be truly

good unless they adapt themselves to the common good. Nor can the whole be well

constituted if its parts be not properly adapted to it. So it is impossible for the welfare of

the community to be ill a healthy state unless the citizens are virtuous: or at least such of them as are called to take up the direction of affairs.  It would be sufficient for the common well-being if the rest were virtuous to the extend of obeying the commands of the ruler. So the philosopher says (III Polit., 2): "A ruler must have the virtue of a truly

upright man: but not every citizen is bound to reach a similar degree of uprightness."

(Ibid., ad 4um.)

Tyrannical law, not being according to reason, is not law at all in tile true and strict

sense, but is rather a perversion of law. It does, however, assume the nature of law to the

extent that it provides fur tile well-being of the citizens. Thus it bears relationship to law

in so far as it is the dictate to his subjects of some one in authority; and to the extent that

its object is the full obedience of those subjects to the law. For them such obedience is

good, not unconditionally, but with respect to the particular regime under which they live.

7. THE EXTERNAL LAW. (Qu. 93.)

Its Derivation from the Divine Wisdom. (Art. 1, concl.)

Just as in the mind of every artist there already exists the idea of what he will cre-

ate by his art, so in the mind of every ruler there must already exist an idea of order with

respect to what shall be done by those subject to his rule. And just as the ideal of those

things that have yet to be produced by any art is known as the examplar, or actual art of

the things so to be produced, the ideal in tl1e mind of the ruler who governs the actions of

those subject to him has the quality of law--provided that the conditions we have already

mentioned above are also present. Now God, in His wisdom, is the creator of all things,

and may be compared to them as the artist is compared to the product of his art; as we

have shown in Part 1. Moreoever he governs all actions and movements of each individ-

ual creature, as we also pointed out. So, as the ideal of divine wisdom, in so far as all

thu1gs are created by it, has the quality of all examplar or art or idea, so also the ideal of

divine wisdom considered as moving all things to their appropriate end has the quality of

law. Accordingly, the eternal law is nothing other than the ideal of divine wisdom con-

sidered as directing all actions and movements.

All Law derives ultimately from the Eternal Law.

(Ibid. Art. 3, concl.)

In every case of ru1ing we see that the design of government is passed from the

head of the government to his subordinate governors; just as the scheme of what shall be

done in a city derives from the king to his subordinate ministers by statute; or again, in

artistic construction, the plan of what is to be made is passed from the architect to the

subordinate operators. Since, then, the eternal law is the plw1 of government in the

supreme governor, all schemes of government those who direct as subordinates must

derive from the eternal law. Consequently, all laws, so far as they accord with right rea-

son, derive from the eternal law. For this reason Augustine says (I De Lib. Arb.): "In

human law nothing is just or legitimate if it has 110t been derived by men from tl1e eternal law."
(Ibid. ad 2um.) 

.

Human law has the quality of law only in so far as it proceeds according to right

reason: and in this respect it is clear that it derives from the eternal law. In so far as it

deviates from reason it is called an unjust law, and has; the quality not of law but of vio-

lence. Nevertheless, even an unjust law, to the extent that it retains the appearance of law

through its relationship to the authority of the lawgiver, derives in tins respect from the

eternal law. "For all power is from tile Lord God" (Rom., XIII, I).

8. THE NATURAL LAW. (Qu.94).

Precepts of the Natural Law. (Art. 2, concl.)

The order of the precepts of the natural law corresponds to the order of our natural

inclinations. For there is in man a natural and initial inclination to good which he has in

common with all substances; in so far as every substance seeks its own preservation

according to its own nature. Corresponding to this inclination, the natural law contains

all that makes for the preservation of human life, and all that is opposed to its dissolution.

Secondly, there is to be found in man a further inclination to certain more specific ends,

according to tile nature which mall shares with other animals. In virtue of this inclination

there pertains to the natural law all those instincts "which nature has taught all alli-

mats,' such as sexual relationship, the rearing of offspring, and the like. Thirdly, there

is in man a certain inclination to good, corresponding to his rational nature: and this incli-

nation is proper to man alone. So man has a natural inclination to know the truth about

God and to live in society. In this respect there come under the natural law, all actions

connected with such inclinations; namely, that a man should avoid ignorance, that he

must not give offense to others with whom he must associate and all actions of like

nature.

The Universality of the Natural Law. (A.1. 4, concl.)

As we have just said, al1 those actions pertain to the natural low to which man has a natural inclination: and among such it is proper to man to seek to act according to reason.  Reason, however, proceeds from general principles to matters of detail, as is proved in the Physics (Book I, 1). The practical and the speculative reason, however, go about this process in different ways. For the speculative reason is principally employed about necessary truths, which cannot be otherwise than they are; so that truth is to be found as surely in its particular conclusions as in general principles themselves. But practical reason is employed about contingent matters, into which human actions enter: thus, though there is a certain necessity in its general principles, the further one departs from generality the more is the conclusion open to exception.

So it is clear that as far as the general principles of reason are concerned, whether

speculative or practical, there is one standard of truth or rightness for everybody, and that

this is equally known by every one. With regard to the particular conclusions of specula-

tive reason, again there is one standard of truth for all; but in this case it is not equally

known to all: it is universally true, fur instance, that the three interior angles of a triangle

equal two right angles; but this conclusion is not known by everybody. When we come

to the particular conclusions of the practical reason, however, there is neither the same

standard of truth or rightness for every one, nor are these conclusions equally known to

all. All people, indeed, realize that it is right and true to act according to reason. And

from this principle we may deduce as an immediate conclusion that debts must be repaid.

This conclusion holds in the majority of cases. But it could happen in some particular

case that it would be injurious, and therefore irrational, to repay a debt; if for instance, the

money repaid were used to make war against one's own country. Such exceptions are all

the more likely to occur the more we get down to particular cases: take, for instance, the question of repaying a debt together with a certain security, or in some specific way. The

more specialized the conditions applied, the greater is the possibility of an exception aris-

ing which will make it right to make restitution or not.

So we must conclude that the law of nature, as far as general first principles are

concerned, is the same for all as a norm of right conduct and is equally well known to all.

But as to more particular cases which are conclusions from such general principles it

remains the same for all only in the majority of cases, both as a norm and as to the extent

to which it is known. Thus in particular instances it can admit of exceptions: both with

regard to rightness, because of certain impediments, (just as in nature the generation and

change of bodies is subject to accidents caused by some impediment), and with regard to

its knowability. This can happen because reason is, in some persons, depraved by pas-

sion or by some evil habit of nature; as Caesar relates in De Bello Gallico (VI, 23), of the

Germans, that at one time they did not consider robbery to be wrong: though it is obvi-

ously against natural law.

The Immuntability of Natural Law. (Art. 5)

There are two ways in which natural law may be understood to change. One, in

that certain additions are made to it. And in this sense there is no reason why it should

not change. Both the divine law and human laws do, in fact, add much to the natural law

which is useful to human activity .

Or again the natural law would be understood to change by having something subtracted from it. If, for instance, something ceased to pertain to the natural law which was formerly part of it. In this respect, and as far as first principles are concerned, it is wholly unchangeable. As to secondary precepts, which, as we have said, follow as immediate conclusions from first principles, the natural law again does not change; in the sense that it remains a general rule for the majority of cases that what the natural law prescribes is correct. It may, however, be said to change in some particular case, or in a limited number of examples; because of some special causes which make its observation impossible; as we have already pointed out.

(Ibid, ad3um.)

Things may be said to pertain to the natural law for two reasons. First, if there is a

natural inclination to them: as, for example, that it is wrong to do injury to one's neighb-

our. Secondly, if nature does not lead us to do what is contrary. So we might say that

man has a natural right to go naked because, nature not having provided him with cloth-

ing he has had to fashion it for himself. In this sense the "common possession of all

things and the equal liberty of all"4 can be said to pertain to the natural law. For neither

private possession nor servitude were imposed by nature: they are the adoptions of

human reason in the interests of human life. And in these cases the natural law is not

altered but is added to.

9. HUMAN LAW. (Qu.95.)

The Necessity for Human Laws. (Art. 1, concl.)

From the foregoing it is clear that there is in man a natural aptitude to virtuous

action. But men can achieve the perfection of such virtue only by the practice of a "cer-

tain discipline."--And men who are capable of such discipline without the aid of others

are rare jndeed.--So we must help one another to achieve that discipline which leads to a

virtuous life. There are, indeed, some young men, readily inclined to a life of virtue

through a good natural disposition or upbringing, or particularly because of divine help;

and for such, paternal guidance and advice are sufficient. But there are others, of evil

disposition and prone to vice, who are not easily moved by words. These it is necessary

to restrain from wrongdoing by force and by fear. When they are thus prevented from

doing evil, a quiet life is assured to the rest of the community; and they are themselves

drawn eventually, by force of habit, to do voluntarily what once they did only out of fear,

and so to practice virtue. Such discipline which compels under fear of penalty is the dis-

cipline of law. Thus the enactment of Jaws was necessary to the peaceful and virtuous

life of men. And the Philosopher says (I Politics, 2): "Mall, when lie reaches tile perfec-

tion of virtue is the best of all animals: but if he goes his way without law and justice he

becomes the worst of all brutes." For man, unlike other animals, has tile weapon of rea-

son with which to exploit his base desires and cruelty.

The Subordination of Human Laws to the Natural Law.

(Art. 2, concl.)

Saint Augustine says (I De Lib. Arbitrio, .5): "There is no law unless it be just." So the validity of law depends upon its justice. But in human affairs a thing is said to be just when it accords aright with the rule of reason: and, as we have already seen, the first rule of reason is the natural law. Thus all humanly enacted laws are in accord with reason to the extent that they derive from the natural law. And if a human law is at variance in any particular with the natural law, it is no longer legal, but rather a corruption of law.

But it should be noted that there are two ways in which anything may derive from

natural law. First, as a conclusion from more general principles. Secondly, as a determi-

nation of certain general features. The former is similar to the method of the sciences in which demonstrative conclusions are drawn from first principles. The second way is like to that of the arts in which some common form is determined to a particular instance: as, for example, when an architect, starting from tile general idea of a house, then goes on to design the particular plan of this or that house. So, therefore, some derivations are made from the natural law by way of formal conclusion: as the conclusion, "Do not murder," derives from the precept, "Do harm to no man." Other conclusions are arrived at as determinations of particular cases. So the natural law establishes that whoever trangresses shall be punished. But that a man should be punished by a specific penalty is a particular determination of the natural law.

Both types of derivation are to he found in human law. But those which are arrived at in the first way are sanctioned not only by human law, but by the natural law also; while those arrived at by the second method have the validity of human law alone.

10. THE POWERS OF HUMAN LAW. (Qu. 96.)

Its Generality. (Art. 1, concl.)

Whatever exists in virtue of some end must be proportionate to that end. But the

end of law is the common welfare: for, as Isodore says (Etym. II, 10): "Laws must be

formulated, not in view of some particular interest, but for the general benefit of citi-

zens." So human laws must be related to the common welfare. But the common well-

being is made up of many different elements. It is, therefore, necessary that the law

should take account of these diverse elements, both with respect to persons and to affairs,

and with reference to different tunes. For the political community is composed of many

persons; its welfare entails much varied provision; and such provision is not confined to

anyone period of time, but should continue through successive generations of citizens: as

St. Augustine says in De Civitate Dei (XXII, 6).

Its Limits (Art., 2, concl.)

Laws when they are passed should take account of the condition of the men who

will be subject to them; for, as Isodore says (Etym., II, 10): the law should be "possible

both with regard to nature and with regard to the custom of the country." But capacity to

act derives from habit, or interior disposition: not everything that is possible to a virtuous

man is equally possible to one who lacks the habit of virtue; just as a child is u1capable of doing all that a grown man can do. For this reason there is not the same law for children and for adults: there are many things permitted to children which are punished by the law, and even abhorred, in adults. Equally, it is possible to permit many things not far advanced in virtue which would not be tolerated in a virtuous man.

Now human law is enacted 011 bel1alf of the mass of men, the majority of whom are far from perfect in virtue. For this reason human law does not prohibit every vice from which virtuous men abstain; but only the graver vices from which the majority can abstain; and particularly those vices which are damaging of others, and which, if they were not prohibited, would make it impossible for humw1 society to endure: as murder, theft, and suchlike, which are prohibited by human law.

(Ibid. Art. 3, concl.)

The object of the different virtues may he considered either with respect to the

private benefit of the individual person, or with respect to the general welfare of the

community. So, for example, the virtue of fortitude may be exercised by a person either

for the protection of the city or in defense of the rights of his friends: and similarly with

respect to tile other virtues. Law, however, as we have said, regards the common welfare.

So there is no virtue whose practice may not be prescribed by law. At the same tune not

every act of all virtues is ordered by the law, but only those which may be directed

towards the common welfare; either directly, when something is done explicitly for the

conmon benefit; or indirectly, as when, for example, the legislator enacts certain provi-

sions relative to good discipline, which accustom the citizens to respect the common need

for justice and peace.

The Obligation of Human Law. (Art. 4., concl.)

Laws enacted by men are either just or unjust. If just, they draw from the eternal

law, from which they derive, the power to oblige in conscience; as is said in the book of

Proverbs (VIII, 15): "By me kings reign, and lawgivers decree just things." Now laws

can be considered just, either with respect to their object, that is when they are directed to

the common welfare; or with respect to their author, that is when the law which is

enacted does not exceed the powers of him who enacts it; or again with reference to their

form, when the burdens they impose upon the citizens are distributed in such proportion

as to promote the common welfare. For since man is part of the community, all that any

man is or has, has reference to the community; just as any part belongs, in that which it

is, to the whole. For this reason nature is seen to sacrifice a part for the preservation of

the whole. In the light of this principle, laws which observe due proportion in the distri-

bution of burdens are just, and oblige in conscience; they are legitimate laws.

Contrariwise, laws may be unjust for two reasons. Firstly, when they are detrimental to human welfare, being contrary to the norms we have just established. Either with respect to their object, as when a ruler enacts laws which are burdensome to his subjects and which do not make for common prosperity, but are designed better to serve his own cupidity and vainglory. Or with respect to their author; if a legislator should enact laws which exceed the powers vested in him. Or, finally with respect to their form; if the burdens, even though they are concerned with the common welfare, are distributed in an inequitable manner throughout the community. Laws of this sort have more in common with violence than with legality: for, as St. Augustine says, in the De Libro Arbitrio (I, 5): "A Law which is not just cannot be called a law." Such laws do not, in consequence, oblige in conscience, except, on occasion, to avoid scandal or disorder. For in this case a man may be bound even to give up his rights, as St. Matthew teaches (V, 40-41): "Whosoever will force thee one mile, go with him other two:" and if a man take away they coat, let go thy cloak also unto him."

Secondly, laws may be unjust through being contrary to divine goodness; such as tyrannical laws enforcing idolatry, or any other action against the divine law. Such laws may under no circumstances obeyed: for, as it is said (Acts, V, 29): 'We must obey God rather than man.' 

The Interpretation of Human Laws.

Exceptional Cases. (Art. 6, concl.)  

As we have said above, all law is directed to the common well-being of men, and

for this reason alone does it obtain the power and validity of law: so to the extent that it

falls short of this object is has no power of obligation. So the Jurisconsuls5 says that

"neither justice nor equity permit that what has been usefully established in the interests

of men should be made harsh and damaging to the community through too rigid all inter-

pretation." Now it frequently happens that the observance of a certain rule, though

generally useful to the community, is, in certain other cases, extremely damaging. For

the legislator, not being able to foresee all particular cases, frames the law to meet what is

commonly the case, and with a view to its general usefulness. Consequently, if it should

happen that the observance of such a law would be damaging to the general welt-being, it

should not be observed. So, for example, in a city during a state of seige there might be a

law ordering that all gates should be kept closed, and such a regulation would, in general,

be useful to the common welfare. But if it should happen that the enemy were pursuing

some of the citizens on whom the safety of the city depended, it would be a disaster for

the city if the gates were not opened to them. In such a case the gates should obviously

be opened, against the letter of tile law, but for the sake of the common welfare which the

legislator intended.

It must, however, be borne in mind, that if the decision on the letter of the law is

not a matter of immediate danger which requires prompt action, it is not open to anybody to act as interpreter of what is and what is not in the public interest: such decision belongs rightly to rulers, and it is to meet such cases that they have authority to dispense from the law. When, however, danger is so imminent that there is no time to refer the matter to the authorities, necessity itself carries its own dispensation: for necessity knows no law.

11. THE MUTABILITY OF HUMAN LAW. (Qu. 97.)

Reasons for Such Mutability. (Art. 1., concl.)

As we have said above, human law is a certain dictate of reason by which human

actions are regulated. From this point of view there can be two causes which justify a

changing of human law. The first is on the part of reason: the second on the part of men

whose actions are regulated by the law. On the part of reason because it would seem

natural for human reason to proceed by stages from the imperfect to the more perfect. So

we see in speculative science that those who first began to philosophize arrived at an

incomplete system which their successors later elaborated into something more perfect.

It is the same also in practical affairs. For those who first set themselves to consider what

was useful to the common well-being of mall, not being able to solve the entire problem

themselves, established certain regulations which were imperfect and deficient in many

respects; and these regulations were later modified by their successors to retain those

which were the least defective from the point of view of the public interest.

On the part of men, whose actions are regulated by law, changes in law may be

justified on account of altered circumstances: for according to the different circumstances in which men are found, different standards obtain. St. Augustine gives an example of this in (I De Lib. Arbitrio, 6): "If a people is orderly, serious-minded and jealously observes the public interest, there is justification for a law which confers upon them the faculty of electing their own magistrates for the administration of public affairs. But if that people should gradually become dishonest, and the elections become corrupt, so that the government falls into tile hands of dishonourable and vicious men, then it is right that the power of electing to office should be taken from them and that a return should be made to limited suffrage for tile few and honest."

The Limits of Such Mutability. (Art. 2)

As has been said, change in human law is justified only to the extent that it benefits the general welfare. Now the very fact of change in the law is, in a certain sense, detrimental to the public welfare. This is because, in the observance of law, custom is of great importance: so much so, that any action which is opposed to general custom, even if itself of little importance, always seems more serious. So when law is changed its coercive power is diminished, to the extent that custom is set aside. Thus human law should never be changed unless the benefits which result to the public interest are such as to compensate for the harm done. This may be the case if the new statutes contain great and manifest advantages; or, if there is urgent necessity due to the fact that the old law contains evident injustice, or its observance is excessively harmful. So the Jurisconsul6 says that "in passing new constitutions their utility must be very evident before  renouncing those laws which have long been regarded as equitable." 

The Value of Custom. (Art. 3. concl.) 

All law proceeds from the reason and will of a legislator: divine and natural law

from the rational will of God; human law from a man's will, regulated by reason. Now

reason and will in man are manifested in action both by word and by deed: for the test of

what one considers good is to be found in the way one acts. Now it is clear that by

words, which are the expression of the interior motions and concepts of the human rea-

son, law can be changed and also explained. In the same way law can be changed and

explained by means of actions, many tunes repeated, such as result in custom: and it can

thus happen that new customs arise, which have the validity of law; in the sense that such

exterior actions, frequently verified, clearly manifest the interior movement of the will

and the concept of reason. For whatever is done frequently would seem to result from a

deliberate judgement of reason. In this sense custom has the power of law, it may annul

law and it may act as the interpreter of law.

The Relationship between Custom and Law

(Ibid. ad. 3um.)

The community within which a custom becomes established may be of two condi-

tions. If it is a case of a free community possessing the right to enact its own laws, the

consent of tile whole community in the observance of a certain custom has more value

than the authority of the ruler, whose power to enact laws derives from the fact that he

represents the community. In this case it is open to the entire community, though not to

single individuals, to establish a law.--If, on the other hand, it is a community which does

not enjoy the right to establish its own laws or to abrogate a law emanating from some

superior authority, a custom which becomes established in such a community may, never-

the less, attain the status of law if it continues to be tolerated by those whose duty it is to

legislate for the community. For, from tile fact that it is so tolerated, it follows that the

legislator approves what is established by custom.

NOTES

1. The reference is to the text in the Roman law: "Quod principi plaucuit legis

     habet vigorem." (Dig. I, iv, 1, Ulpianus.)

2. Ia: q. XXII, Art., 1, 2.

3. This is the definition of Ulpian in the Digest, I, i, 1.

4. The definition is from St. Isodore of Seville, Etymologie, V, 4.

5. Dig., I, iii, 25 (Modestinus).

6. Dig., I, iv. (Ulpianus).

