SOCIAL POLICY AND JUDICIAL LEGISLATION

ROLF SARTOURIUS

Within a constitutional democracy such as our own in which there is, in theory at least, a strong separation of governmental powers, it is the view of the plain man that the institutional role and responsibility of the judge is to adjudicate con​flicting claims presented as a matter of felt right on the basis of established legal standards. On this, the plain man's view, a court of law is bound to base its decision on a determination of pre-existing legal rights and obligations; in adjudicating a dispute, it simply has no business in creating new legal rela​tions, or in appealing to anything other than legal standards.

The plain man, of course, would be told by almost any academic lawyer or legal philosopher that he is mistaken. For there is today almost complete unanimity among those who have reflected on the judicial process that in at least some cases judges are entitled to exercise an essentially legislative discretion, and through an appeal to their personal conceptions of the relative importance of various extra-legal considerations, play an active role in the formulation of social policy by the creation of new legal standards. Although it would 'r admitted that the great majority of judicial decisions are controlled by pre-established rules, and while it would be urged that there are many important differences between judicial and statu​tory legislation, it would be claimed that many decisions of far reaching significance--especially those made by high appellate courts-represent both a necessary and a desirable exercise of legislative power by the judiciary.



In this paper I shall attempt to sketch a defense of the plain man's view that the job of the judge, as judge, is to apply the law. To prevent an otherwise likely misunderstanding, let me note at the outset that throughout this essay the prevailing view and the alternative which I shall offer to it are to be understood as attempts to reflect the normative structure of mature legal systems such as our own, with the "such as" to be left deliberately unexplicated here. 'What is needed is an acceptable model of legal justification for some familiar system, of sufficient complexity to make the enterprise of interest; when and if one feels that this is at hand, one can then go on and attempt to isolate those features of the model which determine its putative scope. At any rate, I am not to be taken as denying that there are or have been legal systems in which judges are entitled to exercise legislative discretion. Indeed, it is probably correct that "an exceptional exercise of discretion by the judiciary characterized the formative years of the common law."

What seems to have most impressed those who have contended that judges are legislators is the important role played by considerations of social policy and broad principle in the justification of judicial decisions in hard appellate cases. Extant rules and principles will call for interpretation, apparently conflicting standards must be resolved, prior decisions may be overruled; in most such cases, explicit considerations of social policy clearly play an important role. This there is no denying. And for many, this intrusion of overt considerations of social policy means that courts and litigants are set ftee to float on a changing and illusive sea constantly tossed by the storms of controversy. In​deed, it seems that for many writers questions of social policy are inherently controversial questions, to be answered in terms of personal preference rather than by appeal to authoritative standards.

But this is no argument for the existence of judicial discretion; it is simply an assertion the truth of which is far from obvious. For while it must be admitted that judges are entitled to appeal to certain general policies and principles, this by no means implies that they are entitled to exercise discretionary judgment in the formulation of such standards. That courts apply certain standards, in other words, leaves completely open the question of whether or not they have any role in creating them. What we must seek to examine, then, are the arguments which may be taken to lie behind the prevailing view that judges are legislators of social policy.

II

The position that in at least some cases judges are free to exercise discretion has been clarified, and vigorously challenged, by Ronald Dworkin in two papers which have received a good deal of attention. (citation to “The Model of Rules” and “Judicial Discretion”) Two "weak" senses of "discretion" are identified which point to the obvious facts that the decision of a court may be (I) final, or (2) contro​versial. Dworkin quite properly characterizes the prevailing view in terms of a further "strong" sense of "discretion" according to which judges are at some point free to reach decisions not controlled by authoritative standards. In this sense, to say that a judge reaching a decision within the hierarchy of authority constituting a legal system may exercise discretion is to say that "he is simply not bound by standards set by the authority in question. . . . We use this sense not to comment on the vague​ness or difficulty of the standards, or on who has the final word in applying them, but on their range and the decisions they purport to control." As Hart and Sachs have put it, ". . . discretion means the power to choose between two or more courses of action each of which is thought of as permis​sible:" 

Now it must of course be admitted that the exis​tence of discretion in either of the weak senses noted above is of cardinal importance for the actual operations of a legal system. For the finality of the decisions of a supreme appellate court implies that, barring legislative reversal, clearly mistaken deci​sions may go uncorrected. And the lack of any practical procedure for demonstrating that the decision in a difficult case is the correct one implies that even a majority of critics and commentators, as well as a court, may mistakenly believe-without rational persuasion being able to convince them otherwise-that a controversial decision is correct. Given the rule of stare decisis, some such mistakes which go uncorrected will be repeated to the point where they become the law. This institutional analogue to the doctrine of adverse possession is a striking and perhaps unique characteristic of the process of legal justification, and its practical importance is surely for the most part due to the existence of these weak senses of judicial discretion. For if all judicial decisions were clearly correct, the incorporation of the rule of stare decisis into a legal system would not make much difference. Coupled with judicial fallibility, though, not to mention occasional irrationality or incompetence, it is a powerful instrument for bringing about change in the law through judicial action. But all of this nevertheless does not imply that judicial discretion exists in the strong sense, for while the existence of discretion in either weak sense implies that some mistaken decisions may go uncorrected, the exis​tence of discretion in the strong sense would imply that there were some cases in which the very notion of a mistaken decision becomes inapplicable as between at least one pair of available judgments which represent genuine alternatives. The under​standing of the operation of discretion in either weak sense, in other words, leads only to the view that judges have the power to change the law through the perpetuation of the mistakes which as fallible beings they are bound to make. The exis​tence of discretion in the strong sense, on the other hand, would imply that in some cases they are entitled to change the law on the basis of discretion​ary judgment because of the lack of authoritative guidance as to how they should decide.

Dworkin locates the genesis of the claim that judges may sometimes exercise discretion in the: strong sense in the "positivistic" thesis that law is a system of authoritative rules identifiable by a fundamental test such as H. L. A. Hart's rule of recognition. According to Dworkin, this view directly implies that standards other than roles are not binding upon judges because they are not the sorts of things which the fundamental test of recognition could certify as valid law.7 On tM view, an appeal to considerations of social policy and broad principle appears as an act of essentially discretionary judgment. Specific legal rules are seen as the only relevant binding legal standards; their application dearly demands an appeal to more general policies and principles; and since these principles and policies are not part of the law, their use is a matter for the exercise of judicial dis​cretion. The world is full of extra-legal standards to which the judge could appeal, and since it is his personal preferences which determine the choices which he makes among them, the use to which they are actually put is tantamount to their legislation.

The difficulty with such a position, of course, is that it rests upon an excessively narrow and totally unwarranted view of what constitutes binding law. As Dworkin has convincingly argued, the broad principles and policies in question, although obviously different in important respects from specific rules, are treated by courts as standards which they are bound to apply, and viewed by litigants as entitling them to the correct decision in every case as a matter of legal right. Indeed, Dworkin argues, law is a system of entitlements determined by a whole constellation of public standards which incorporate binding principles and policies as well as authoritatively enacted rules. Rather than at any point being free to impose his own personal preference in choosing among extra​legal policies and principles, the judge must at all times do his best to determine which decision the litigants are entitled to on the basis of a large set of public standards no member of which he is free to disregard. Although a decision in a hard case may be controversial, or clearly wrong and yet un​appealable, it is nevertheless demanded that it be viewed by the judge as representing the result which the law requires him to reach. Once one abandons "the model of rules," and appreciates that the law is which judges are bound to apply, Dworkin concludes, we shall understand why there is simply no room for the exercise of judicial disc:retion in any strong sense.

There are surely good grounds for arguing that H. L. A. Hart's The Concept of Law is a sophisticated version of legal positivism; Hart does adopt the view that in at least some cases judges are legislators of social policy; and it does seem that his version of positivism lies behind his belief in the existence of judicial discretion. For Hart claims that a legal system is a union of what he calls "primary" and "secondary rules, and would apparently relegate other legal standards to the status of what he calls "permissive sources" of law. It is to these sources that the judge must appeal, states Hart, when 

no statute or other formal source of law determines the case before him. . . . The legal system does not require him to use these sources, but it is accepted as perfectly proper that he should do so.

Hart's view that there are cases in which ''judi​cial decision. . . involves a choice between moral values" and that in some cases "all that succeeds is success" thus does appear to be subject to the very criticisms which Dworkin levels against the doctrine of judicial discretion.

Hart is surely not the only one who has adopted "the model of rules" and thus been led into the untenable position that considerations of policy and principle represent the intrusion of an alien element calling for the exercise of judicial discretion into the process of judicial decision. Dworkin's arguments are thus certainly to the point. But it seems to me that they nevertheless do not go nearly far enough, for the grounds which are most often given in support of the view that judges are legis​lators explicitly build upon, rather than deny, Dworkin's claim that there are binding legal stan​dards other than authoritative rules. In fact, once we see what some of these other arguments for the prevailing view are, it will become clear that Dworkin not only fails to give them adequate con​sideration, but, because of his rejection of the thesis that there is an ultimate test for binding law in each legal system, is really in no position to meet them.

III

Both Dworkin and I are in agreement that law is a system of entitlements, although, as we shall see, we differ as to what is their basis. At any rate, we share the view that a litigant before a court of law is not in the position of one begging a favor from a potential benefactor, but rather in that of one demanding a particular decision as a matter of right, as something to which the law entitles him. Such a demand has two aspects: (1) a claim that a right exists which the law recognizes; (2) a claim that this right takes precedence over any competing legal rights or obligations involved. Let us refer to these two sorts of claims respectively as ones involving decisions as to (1) recognition, and (2) weight.

Now it seems to me that most writers would agree with Dworkin that the law consists of much more than specific rules and would acknowledge that judges are bound to consider the authoritatively established principles and policies upon which Dworkin places so much emphasis. What they would claim, though, is that judicial discretion enters into (1) the recognition of new principles and policies which prior to their application are not authoritatively established, as well as into (2) the assignment of weights or priorities to established principles and policies which can come into conflict in a given case. Let us turn first to the problem of recognition and then, in the next section, to the problem of relative weight.

There is no doubt that an established principle or policy may be binding law just as much as a specific legal rule, it might be admitted; the pro​blem is rather one of accounting for how certain binding standards other than rules become estab​lished in a body of law in the first place. Although the proponent of the view that judges play an active role in the formulation of social policy will admit that rules, principles, and policies can all enter the law by way of either constitutional provision or amendment or through legislative enactment, he will typically maintain that such standards often enter the law de novo by way of judicial legislation as well. There will be hard cases in which a decision is not dictated by established legal standards, or else where the decision which is determined by extant standards is not reached because it is no longer felt to be desirable; in such cases, it would be contended, the judge exercises a discretionary choice among extra-legal standards in order to justify his decision. Since it is his personal preferences among the plethora of available extra​legal standards which determine which ones he chooses to apply, the judge's decision in such a case must be recognized as an essentially legislative one. Like any legislative decision, the fact that it is authoritative once it is made does not imply that its correctness is to be determined by authoritative standards; i.e., authoritative enactment is the prod​uct, rather than the justificatory basis, of legisla​tive enactment. Paul Freund, who clearly does not accept "the model of rules," puts this view as follows:

Much of law is designed to avoid the necessity for the judge to reach what Holmes called his "Can't helps," his ultimate convictions or values. The force of precedent, the close applicability of statute law, the separation of powers, legal presumptions, statutes of limitations, rules of pleading and evidence, and above all the pragmatic assessments of fact that point to one result whichever ultimate values be assumed, all enable the judge in most cases to stop short of a resort to his personal standards. When these prove unavailing . . . the judge necessarily resorts to his own scheme of values. It may therefore be said that the most import​ant thing about a judge is his philosophy; and if it be

dangerous for him to have one, it is at all events less dangerous than the self-deception of having none.

The chief difficulty with such a view, it seems to me, is its complete inability to account for the fact that at any given time there will be hosts of extra​legal principles which a given judge might find consonant with his own personal values but to which he would clearly not be entitled to appeal. The law of torts is replete with examples: failing to attempt to obtain police aid for the victim of repeated assaults, shouting "Jump!" to the poten​tial suicide poised on a ledge, intentionally causing the humiliation of an innocent stranger, and so on ad nauseum, are all affronts to positive morality, and yet this is no ground for arguing that they are violations of corresponding legal obligations.

This is not to say that there may not be good legal arguments for holding a person liable in torts for, e.g., the harm resulting from his failure to come to the aid of a person in distress, nor is it to claim that shifting community standards of justice and fairness are never relevant legal considerations. The point, rather, is that to make a case for the relevance of some "extra-legal" policy or principle, a judge must demonstrate, not that it is there and that he approves of it, but rather that it is an established part of the law, or is made relevant by some other principle or policy that is. That an individual's vital interests are to be protected against the careless acts of others is, for instance, a moral principle which is well established in the law of torts, and as our psychological and sociological understanding of which of an individual's interests are vital to this well-being changes, so will the range of decisions which such a principle supports. But this principle is not a principle of the law of ​torts because it is a moral principle, but rather because it is embedded in or exemplified by numerous authoritative legal enactments: consti​tutional provisions, statutes, and particular judicial decisions. Likewise, a principle or rule which links reasonable care to the standards of care which are in fact being observed in a particular industry or profession leads to change in the law based upon extra-legal considerations simply because of the changing nature of such customary practices. Even at the most general level of broad considerations of justice and fairness, I would argue that the system which we have is largely a just and a fair one, not because judges have fortunately legislated extra​legal principles of justice and fairness into the law, but rather that extra-legal community standards of justice and fairness are legally relevant because the system is and always has been committed to broad principles of justice and fairness. In fact, I would go even further and argue that Anglo-American attitudes concerning justice and fairness are, to the degree to which they are determinate, largely derivative from, and built upon, the models of justice and fairness found in Anglo-American law, rather than vice versa.



One must admit, then, that the law sometimes changes because of judicial action, rather than due to legislation or constitutional amendment, and does because of its incorporation of changing extralegal standards of various sorts. But such extra​legal considerations are relevant, I suggest, only where they are made so by rules, principles, and policies which are themselves already well estab​lished legal standards. On my view, then, the problem of recognition evaporates once one under​stands that judges are always bound, directly or indirectly, by authoritative standards found within, rather than outside of, the law. My position does imply, though, that there is some ultimate criterion by which one can in principle determine whether or not any given standard is a legal standard; a criterion closely conforming to the spirit, if not to the letter, of Hart's rule of recognition.

But we have seen that Dworkin rejects this fundamental tenet of "positivism" upon which rests my rejection of the view that judges are some​ times entitled to legislate new principles and policies into the law as well as appeal to ones already established. "If the positivists are right. . . then in each legal system there is an ultimate test  for binding law. . . ," writes Dworkin, "it follows that principles are not binding law." Since almost the entire burden of Dworkin's argument is to argue that principles are binding law, he must of course deny that there is such an ultimate test. In doing so, he deprives himself of what strikes me as the most persuasive argument against the claim that judges are free to exercise discretion in choos​ing among extra-legal principles which are not yet recognized as an established part of the law. Although this is admittedly my argument, and while I have surely not shown that there are no other ways of meeting the claim that judges are legislators, it seems to me that any adequate solu​tion to what I have called "the problem of recogni​tion" which does not leave room for the exercise of judicial discretion must include the claim that there is such an ultimate test of what is, and what is not, binding law.

Dworkin himself argues that "not any principle will do to justify a change, or no rule would ever be safe. “There must," he thus concludes, "be some principles that count and others that do not. . . ." Those standards that do count, I have suggested above, can be identified by something quite like Hart's ultimate rule of recognition; I see no reason, in other words, to accept Dworkin's claim that this tenet of positivism implies that standards other than rules are not binding law. Such an ultimate test, I shall argue, can provide a complex criterion by means of which it can be determined that certain principles, policies, maxims, canons, etc., as well as rules and particular decisions, are binding law within a given legal system.

We may begin by loosening up a bit Hart's con​cept of a rule of recognition, which must include the rule of stare decisis, so as to take account of the fact that the doctrine of precedent gives authori​tative status directly only to particular decisions, rather than general rules.15 As so modified, it will identify constitutional provision, legislative enact​ment, and judicial decision as authoritative sources of law. Certainly Dworkin is right that there is much more here than legal rules; already included are broad constitutional principles, statements of policy accompanying statutory legislation, and particular judicial decisions. The additional stan​dards which both Dworkin and I wish to identify as binding upon judges-and which I wish to identify as binding law-are recursively characterized as those established, exemplified, or implied by these "first order" standards, either directly or indirectly.

We may actually have three stages here, as can be seen if we consider that the ultimate test could identify as valid laws (1) the statutes enacted by a particular legislative body, (2) the principles and policies embedded in laws valid according to (1), (3) "extra-legal" principles and policies made relevant by laws valid according to (1) or (2). Although the actual filling out of such an ultimate criterion would be a complex and demanding task for any mature legal system, if it is indeed a prac​tical possibility at all, the only claim that need be made is that it is in principle possible, and that it is just this possibility which in principle underlies the identification of something as an authoritative legal standard. Although perhaps it is a good way from Hart's version of positivism, it is in accord with the fundamental positivistic tenet as described by Dworkin: "The law of a community. . . can be identified and distinguished by specific criteria, by tests having to do not with. . . content but with. . . pedigree. . . ." It is also quite consistent with Dworkin's penetrating comments upon the way in which we argue for the existence or weight of a legal principle, and his rejection of the strict dichot​omy between acceptance and validity which results from Hart's concept of an accepted rule of recognition sitting upon the top of a pyramid of valid rules.

Indeed, at some places Dworkin comes so close to adopting the view that I am urging against him that I cannot resist the temptation of quoting his own words in an appeal to authority on my behalf:

. . . if we were challenged, to back up our claim that some principle is a principle of law, we would mention any prior cases in which that principle was cited, or figured in the argument. We would also mention anystatute that seemed to exemplify that principle (even better if the principle was cited in the preamble of the statute, or in the committee reports or other legislative documents that accompanied it). Unless we could find some such institutional support, we would probably fail to make out our case, and the more support we found, the more weight we could claim for the principle.

Since I have recently elaborated my own views on "the problem of recognition" elsewhere, let me now turn to what I have called "the problem of weight."

IV

The strongest and, I believe, the most widely held ground for the view that in at least some cases judges are not bound to reach a particular decision by authoritative standards, and that they must thus exercise discretion, rests neither on the claim that there are no authoritative standards other than rules, nor on a denial of the possibility of in principle identifying, and restricting the judge to a consideration of, legal standards. Rather, the claim is that the necessity for judicial discretion arises because of the possibilities of conflict among principles and policies which, because of their authoritative status, may all be relevant to the decision of a given case. Although the claim is sometimes made that such general standards do not have predetermined weights, but rather have weight assigned to them by the legislative fiat of the judge, the argument is even subtler than this. For what is argued is that if good sense can be made out of the notion that extant principles and policies have well established weights of varying degrees, then it is only reasonable to expect that principles of equal weight may come into conflict in a case where the law contains no further grounds upon which to choose between them. Since such a case could with equal justification be decided in more ways than one, and since it can and must be decided in only; one way, any decision among equally justified alternatives must be recognized as an exercise of the judge's personal discretion. Grant Gilmore, for instance, observes that in cases of sellers' warranty liability, different results may be obtained by bringing a case under either the rules of contract or those of tort. And an appeal to more general legal principles, he implies, will merely move the prob​lem on to a different but equally problematic level, for this kind of case "neatly sets in opposition to the principle of freedom of contract the equally important principle that a man may not contract out of liability for his own wrongdoing."



Gerald MacCallum suggested the same argument in commenting on Dworkin's original attack on the doctrine of judicial discretion:

There are instances where judges cannot find within the recognizably established accumulation of policies, etc., guidance sufficient to lead them to one and only decision in an instant case, either because of in​sufficient guidance as to the relative weights to be attached to realizing various policies or acting in accordance with various principles and rules found antagonistic to each other, or because clearly appli​cable policies, etc., do not unequivocally guide them to one and only one specific decision.

Now although I certainly believe that Dworkin is corect in claiming that litigants and lawyers and judges speak as if there exists, "the decision in every case that constitutes the best resolution of the stipulated principles and poli​cies,” this by itself does not suffice to show that they are not, as the prevailing view maintains, deluding themselves.

        
The problem of assigning priorities among competing principles and policies is typically viewed by the proponent of the view that judges are legislators as one of weighing the importance of the purposes which are served by such standards. The position seems to be that when there are no authoritative commitments to which the judge can refer which establish an order of priorities among such purposes, he must then impose his own values, and decide that some substantive goals of the law are more important than others. Now there is a certain sort of model being accepted here of the kind of guidance which could be provided by authoritative legal standards; when, in terms of  that model, it is seen that "guidance dries up," it is concluded that judges must exercise discretion.

What is this model of justification? It is one in which a rule or principle at any given level is validated by deriving it from some standard at a still higher level, the process terminating at the point where an ultimate substantive principle is reached which can not be validated in the manner of subordinate standards, but at best simply be said to be accepted by the members of some relevant group. But the legal system within a pluralistic society such as our own does not contain any such ultimate principle; there simply is no one over​riding goal, or aim, but rather a plurality of policies and principles which in at least some cases come into quite direct conflict. The reason why on this view there can be no such thing as "the best resolution" of such a conflict on authoritative grounds is because this notion is seen as requiring the existence of an authoritative supreme principle or priority rule which just does not exist. Where the law runs out in this way, and the view is that it inevitably will even where it is construed so broadly as to contain extra-legal principles having no authoritative legal basis, the judge, as we have seen Freund puts it, "necessarily resorts to his own scheme of values." Indeed, it is this argument, rather than his acceptance of "the model of rules," which I believe is at the root of Hart's conclusion that in at least some hard cases "all that succeeds is success. "

Judicial decision, especially on matters of high consti​tutional import, often involves a choice between moral values, and not merely the application of some single outstanding moral principle; for it is folly to believe that where the meaning of the law is in doubt, morality always has a clear answer to offer. . .

Legal rules, principles, and policies do, of course, have purposes, and a corresponding aspect of

importance which is to be assessed in terms of the desirability of the aims that they promote and the efficiency with which they promote them. Neither is there any denying that the understanding of such standards typically involves an appreciation of their purposes. But this does not entail, as some have supposed, that the weight which they are to have in the justification of judicial decisions requires that the judge make his own judgment of their impor​tance in this sense. Rather, it may be argued that the only relevant sense in which the judge is entitled to weigh a legal standard is to determine what Dworkin has called its "institutional support" in terms of other established standards. Any judicial decision takes place against the background of an entire legal system containing a wide variety of interrelated and interdependent decisions, rules, principles, policies, etc. In any case, it may be argued, the obligation of the judge is to reach that decision which coheres best with the total body of - authoritative legal st'ahdards-:'wnidr11e-isl5olmch6 apply. The correct decision in a given case is that which achieves "the best resolution" of existing standards in terms of systematic coherence as for​mally determined, not in terms of optimal desira​bility as determined either by some supreme substantive principle or by the judge's own per​sonal scheme of values. Although the degree of weight or importance in this formal or systematic sense which will attach to a given rule or principle will typically reflect the importance in the sense of desirability which it is perceived to have extra​systematically, it is the distinctive feature of the institutionalized role of the judiciary, in contrast to the legislative, that it may not directly base deci​sions on substantive considerations of the value of competing social policies.

In and of themselves, these considerations do not refute the claim that there are some cases in which the relevant principles, policies, etc., are so finely balanced that there is no one uniquely correct decision, and that the judge in deciding among alternatives having equal weight is, therefore, exercising discretion. It seems that at best they merely force a recasting of the view in terms of the possibility of equal coherence rather than equal importance. This recasting is significant, though, in that it demands an appropriate reformulation of the position in which the judge must be said to find himself before he will be forced to resort to Ills own scheme of values. For it is one thing to say that either of two possible decisions in a given case would have equally desirable consequences if evaluated in terms of relevant substantive purposes having authoritative status; it is quite a different thing to claim that they both cohere equally well with the entire background body of relevant law. The model of justification in terms of institutional coherence explicitly makes relevant the systematic import of a judicial decision as seen against an enormous and complex body of interrelated authoritative standards; before turning to his own scheme of values, the judge would have to be able to justify the claim that, all things considered, there was nothing in this vast body of the law which provided a basis for distinguishing one decision as the correct one. Could such a claim really ever be justified?
Suppose, as it seems that the proponent of the prevailing view that judges are legislators must contend, that it could be. Honesty would then demand of the judge that he admit that, as far as he could see, the law had run out in the case before him, and that he had thus decided it on the basis of his own personal perception of the relative desirabilities of the competing principles and policies which were involved. Although the call is frequently heard for judges to articulate the extra​ legal grounds upon which their decisions are "really" based, it is seldom answered from the bench. No wonder: to the litigant demanding the decision to which he is entitled as a matter of established legal right, such honesty could only appear as the height of judicial irresponsibility. What judges do say and write in justification of their decisions rather appears as an attempt to show that these decisions are dictated by authoritative legal standards; since they are just as well able to follow jurisprudential discussions as anyone else, it would seem that if the prevailing view that judges are legislators is correct, we must conclude that they are either stupid, ignorant of the jurisprudential issues involved, or hypocritical. None of these con​clusions is very appealing.
.

I would prefer to conclude that the view that judges are legislators, which is also unappealing, is incorrect. Although it contains a grain of truth, it rests upon a fatal confusion. For there is an important but typically unacknowledged distinc​tion between (a) what can correctly be said from outside the system about the nature and limitations of the judicial process, and (b) how judges are entitled to view the system from within in their role of active participants. Even if a correct philosophical account of the judicial decision process implied that a case might arise in which the issues were so finely balanced that there would be no one uniquely correct decision, it would not follow that in any particular case a judge would be entitled to act as if there was no uniquely correct decision. For unless there were some criterion which would permit a judge to identify a case as one in which there was no uniquely correct result, his institutional role would obligate him to treat each case as one in which there was the correct decision to which the litigants were entitled. To the best of my knowl​edge: though, no such criterion exists. Although one can describe what such a case would be like, in terms, say, of the concept of equal coherence, this does not provide a means for identifying any particular case as one in which there is no uniquely correct result. Indeed, I have suggested above that such a description argues for the practical impossi​bility of ever being able to identify something as correctly falling under it.*[Important endnote!!!] Since there is a uniquely correct decision in the vast majority of cases, the lack of a judicial criterion for identifying those in which there is not implies that a judge would never be entitled to treat a case before him as one in which there was no uniquely correct result, for in all probability it will not be. The theoretical possi​bility of the law being indeterminate with regard to what it requires, in other words, does not imply any corresponding indeterminacy with regard to what is required of the judge.

It is interesting to note that Hart and Sacks, whose definition of "discretion" has been noted above, seem to acknowledge this point in spite of the fact that their general approach is in accord with the prevailing view that judges are at least sometimes entitled to exercise discretion. Speaking of a difficult case of statutory interpretation in​volving considerations of the weights to be given to competing social policies, they write as follows:

Obviously, more than one solution of a problem which bristles with uncertainties like these is possible, and different magistrates are likely to come out with different solutions. It may even be said that more than one answer is permissible, in the sense that if one answer has been conscientiously reached and generally accepted a reviewing court might well think it ought not to be upset, even though its own answer would have been different as an original matter.

In these circumstances there may be thought to be a justification for describing the act of interpretation as one of discretion, even within the definition which has been given. But this would be to obscure what seems to be the vital point-namely, the effort, and the importance of the effort, of each individual deciding officer to reach what he thinks is the right  answer. 

But is not the above theoretical concession tantamount to the admission that there are some cases in which judges do act as legislators? Even if such cases cannot be identified in practice, has it not been admitted that they in fact exist when, as will sometimes be the case, (a) equal coherence obtains, and there is thus no uniquely correct result, and (b) a court yet does decide-as it must-​one way? Does not this show that the plain man's view is in the final analysis false? I think not. For if the only question were whether or not judges do in fact sometimes reach decisions that are not deter​mined by binding legal standards, that question could be conclusively answered in the affirmative by simply pointing to any unappealed or un​reversed decision which is clearly incorrect. No one in his right senses would deny that judges are fallible, and that they sometimes make mistakes which go uncorrected. And as noted above, given the nature of stare decisis, some mistakes which go uncorrected will be perpetuated to the point where they become the law. That the law can change in this way no one would deny, but neither would any​one claim that this shows that there is any interest​ing sense in which judges are legislators. No more interesting conclusion follows from the theoretical possibility of a case arising in which there is no uniquely correct decision. For the question has been one of how judges are to view their task, not their accomplishments, and the debate has centered about the nature of the grounds to which their institutional role entitles them to appeal explicitly in support of their decisions. The view that judges are entitled to exercise legislative discretion implies that judges are sometimes entitled to base their decisions explicitly on their own perceptions of desirable social policy; the model which I have presented implies that they are not. Although the grain of truth in the prevailing view is that judges do make law, in the sense of changing the law through legally unjustified decisions which may be binding on lower courts, this does not imply that they are legislators, even on a small scale. For the concept of a legislator is tied to a notion of the in​stitutional role which an individual is recognized as being entitled to play, and which he himself can publicly avow without incurring justifiable criticism. A "legislator" who is not entitled to appeal to any​thing other than pre-established authoritative legal standards in justification of his decisions is simply not a legislator.

V

The model of the justification of the judicial decision sketched above does not purport to describe accurately judicial behavior in any direct manner, but rather to provide a reconstruction of the reflective critical attitudes in terms of which such behavior is assessed by participants in the judicial process. As such, it purports to describe a set of institutional norms which render credible the demands made by litigants and their lawyers, the justificatory arguments presented by courts, and criticisms of judicial decisions made by competent students of the judicial process. There is thus much room here for the philosophical account to survive in spite of the fact that judicial behavior may deviate substantially from the model presented; in general, any community can deviate more or less from the norms it can correctly be said to acknowl​edge, and the legal community is no exception. There are; though, limits to this, and the prevailing view that judges are legislators, were it to be taken seriously by judges, could become self-fulfilling. For judges could generally resort to their own personal preferences in deciding hard cases, could acknowl​edge that they were doing so, and all this could come to be accepted both by the legal community 
and the public at large. Those who have en​couraged judges frankly to articulate the extra​legal grounds upon which their decisions are "really" based of course appear to welcome this prospect. 
It appears to me, though, that they have failed to appreciate the implications of their view. If judges really are to play an active and explicit role in the formulation of social policy, what is to be said of the entire adversary process, the judicial demand that a live controversy exists, the institutional practices concerned with the recruitment and accountability of judges, -and the numerous other practices and doctrines, such as various aspects of the separation of powers doctrine, which both support and in large part depend for their reasonableness upon the belief that judges are not legislators ? If judges were entitled to legislate social policy, many of these practices would have to be abandoned or drastically modified if the demands of representative democracy were to be met even in theory. On such questions the proponents of the doctrine of judicial discretion have been curiously silent. Given the importance of these issues, though, and the potentially self-fulfilling nature of the prevailing view that judges are legislators, they can not be ignored. Although the prevailing view may be mis​taken, it can not be denied that it is important. Indeed, I would agree with Dworkin32 that for these reasons it is not only important, but dan​gerous.
*A legal  positivist I may be; a logical positivist I clearly am not. Indeed, at the risk of apparent paradox, let me say that what we have here is a case in which the philosophical adage that "ought implies can" breaks down. For if one has no way of determining in a given case that one can't, and one usually can, then there is nothing untoward about institutional norms that always imply that one ought to.

