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                         112 S.Ct. 2791 (1992)

Justice O'Connor, Justice Kennedy, and Justice

Souter announced the judgment of the Court:

                                *  *  *

        At issue in these cases are five provisions of

the Pennsylvania Abortion Control Act of 1982

as amended in 1988 and 1989. The Act requires

that a woman seeking an abortion give her

Informed consent prior to the abortion procedure,

and specifies that she be provided with certain

information at least 24 hours before the abortion

is performed. For a minor to obtain an abortion,

the Act requires the informed consent of one of

her parents, but provides for a judicial bypass

option if the minor does not wish to or cannot

obtain a parent's consent. Another provision of

the Act requires that, unless certain exceptions

apply, a married woman seeking an abortion

must sign a statement indicating that she has

notified her husband of her intended abortion.

The Act exempts compliance with these three

requirements in the event of a "medical emer-

gency," which is defined in s 3203 of the Act. In

addition to the above provisions regulating the

performance of abortions, the Act imposes cer-

tain reporting requirements on facilities that pro-

vide abortion services.

                              *  *  *

     After considering the fundamental constitu-

tional questions resolved by Roe, principles of

institutional integrity, and the rule of stare deci-

sis, .we are led to conclude this: the essential

holding of Roe v. Wade should be retained and

once again reaffirmed.

     It must be stated at the outset and with clarity

that Roe's essential holding, the holding we reaf-

firm, has three parts. First is a recognition of the

right of the woman to choose to have an abortion

before viability and to obtain it without undue

interference from the State. Before viability, the

State's interests are not strong enough to support

a prohibition of abortion or the imposition of a

substantial obstacle to the woman's effective

right to elect the procedure. Second is a confir-

mation of the State's power to restrict abortions

after fetal viability, if the law contains exceptions

for pregnancies which endanger a woman's life

or health. And third is the principle that the State

has legitimate interests from the outset of the

pregnancy in protecting the health of the woman

and the life of the fetus that may become a child.

These principles do not contradict one another;

and we adhere to each.

                          *  *  *

     The Court's duty in the present case is clear.

In 1973, it confronted the already divisive issue

of governmental power to limit personal choice

to undergo abortion, for which it provided a new

resolution based on the due process guaranteed

by the Fourteenth Amendment. Whether or not a

new social consensus is developing on that issue

its divisiveness is no less today than in 1973, and

pressure to overrule the decision, like pressure to

retain it, has grown only more intense. A deci-

sion to overrule Roe's essential holding under

the existing circumstances would address error

if error there was, at the' cost of both profound

and unnecessary damage to the Court's legiti-

macy, and to the Nation's commitment to the

rule of law. It is therefore imperative to adhere to

the essence of Roe's original decision, and we do

so today... 

     From what we have said so far it follows that

it is a constitutional liberty of the woman to have

some freedom to terminate her pregnancy. We

conclude that the basic decision in Roe was

based on a constitutional analysis which we can-

not now repudiate. The woman's liberty is not so

unlimited, however, that from the outset the State

cannot show its concern for the life of the

unborn, and at a later point in fetal development

the State's interest in life has sufficient force so

that the right of the woman to terminate the preg-

nancy can be restricted.

     That brings us, of course, to the point where

much criticism has been directed at Roe, a criti-

cism that always inheres when the Court draws a

specific rule from what in the Constitution is but

a general standard. We conclude, however, that

the urgent claims of the woman to retain the ulti-

mate control over her destiny and her body,

claims implicit in the meaning of liberty, require

us to perform that function. Liberty must not be

extinguished for want of a line that is clear. And

it falls to us to give some real substance to the

woman's liberty to determine whether to carry

her pregnancy to full term.

     We conclude the line should be drawn at viabil-

ity, so that before that time the woman has a right

to choose to terminate her pregnancy. We adhere

to this principle for two reasons. First, as we have

said, is the doctrine of stare decisis. Any judicial

act of line-drawing may seem somewhat arbitrary,

but Roe was a reasoned statement, elaborated with

great care. We have twice reaffirmed it in the face

of great opposition. Although we must overrule

those parts of Thornburgh and Akron I which, in 

our view, are inconsistent with Roe's statement

that the State has a legitimate interest in promot-

ing the life or potential life of the unborn, the cen- 

tral premise of those cases represents an unbroken

commitment by this Court to the essential holding

of Roe. It is that premise which we reaffirm today.

     The second reason is that the concept of via-

bility, as we noted in Roe, is the time at which

there is a realistic possibility of maintaining and

nourishing a life outside the womb, so that the

independent existence of the second life can

reason and all fairness be the object of state pro-

tection that now overrides the rights of the

woman. Consistent with other constitution

norms, legislatures may draw lines which appear

arbitrary without the necessity of offering a justi-

fication. But courts may not. We must justify the

lines we draw. And there is no line other than

viability which is more workable. To be sure, as

we have said, there may be some medical devel-

opments that affect the precise point of viability,

but this is an imprecision within tolerable limits

given that the medical community and all those

who must apply its discoveries will continue to

explore the matter. The viability line also has, as

a practical matter, an element of fairness.  In

some broad sense it might be said that a woman

who fails to act before viability has consented to

the State's intervention on behalf of the develop-

ing child.

     The woman's right to terminate her pregnancy

before viability is the most central principle of

Roe v. Wade. It is a rule of law and a component

of liberty we cannot renounce.

                            *  *  *

     Yet it must be remembered that Roe v. Wade

speaks with clarity in establishing not only the

woman's liberty but also the State's "important

and legitimate interest in potential life." That

portion of the decision in Roe has been given too

little acknowledgement and implementation by

the Court in its subsequent cases. Those cases

decided that any regulation touching upon the

abortion decision must survive strict scrutiny, to

be sustained only if drawn in narrow terms to

further a compelling state interest. Not all of the

cases decided under that formulation can be rec-

onciled with the holding in Roe itself that the

State has legitimate interests in the health of the

Woman and in protecting the potential life within

her. In resolving this tension, we choose to rely

upon Roe, as against the later cases.

     Roe established a trimester framework to gov-

ern abortion regulations. Under this elaborate but

rigid construct, almost no regulation at all is per-

mitted during the first trimester of pregnancy; reg-

ulations designed to protect the woman's health,

but not to further the State's interest in potential

life, are permitted during the second trimester; and

during the third trimester, when the fetus is viable,

prohibitions are permitted provided the life or

health of the mother is not at stake. Most of our

cases since Roe have involved the application of

rules derived from the trimester framework.

     The trimester framework no doubt was erected

to ensure that the woman's right to choose not

become so subordinate to the State's interest in

promoting fetal life that her choice exists in the-

ory but not in fact. We do not agree, however,

that the trimester approach is necessary to 

accomplish this objective. A framework of this 

rigidity was unnecessary and in its later interpre- 

tation sometimes contradicted the State's permis-

sible exercise of its powers.

     Though the woman has a right to choose to

terminate or continue her pregnancy before via-

bility, it does not at all follow that the State is

prohibited from taking steps to ensure that this

choice is thoughtful and informed. Even in the

earliest stages of pregnancy, the State may enact

rules and regulations designed to encourage her

to know that there are philosophic and social

arguments of great weight that can be brought to

bear in favor of continuing the pregnancy to full

term and that there are procedures and institu-

tions to allow adoption of unwanted children as

well as a certain degree of state assistance if the

mother chooses to raise the child herself. "'[T]he

Constitution does not forbid a State or city, pur-

suant to democratic processes, from expressing a

preference for normal childbirth.'" Webster v.

Reproductive Health Services.

                                *  *  *

     We reject the trimester framework, which we

do not consider to be part of the essential holding

of Roe. Measures aimed at ensuring that a

woman's choice contemplates the consequences

for the fetus do not necessarily interfere with the

right recognized in Roe, although those measures

have been found to be inconsistent with the rigid

trimester framework announced in that case. A

logical reading of the central holding in Roe

itself, and a necessary reconciliation of the lib-

erty of the woman and the interest of the State in

promoting prenatal life, require, in our view, that

we abandon the trimester framework as a rigid

prohibition on all previability regulation aimed at

the protection of fetal life. The trimester frame-

work suffers from these basic flaws: in its formu-

lation it misconceives the nature of the pregnant

woman's interest; and in practice it undervalues

the State's interest in potential life, as recognized

in Roe.

     As our jurisprudence relating to all liberties

save perhaps abortion has recognized, not every

law which makes a right more difficult to exer-

cise is, ipso facto, an infringement of that right.

An example clarifies the point. We have held

that not every ballot access limitation amounts to

an infringement of the right to vote. Rather, the

States are granted substantial flexibility in estab-

lishing the framework within which voters

choose the candidates for whom they wish to

vote.

     The abortion right is similar. Numerous forms

of state regulation might have the incidental

effect of increasing the cost or decreasing the

availability of medical care, whether for abortion

or any other medical procedure. The fact that a

law which serves a valid purpose, one not

designed to strike at the right itself, has the inci-

dental effect of making it more difficult or more

expensive to procure an abortion cannot be

enough to invalidate it. Only where state regula-

tion imposes an undue burden on a woman's

ability to make this decision does the power of

the State reach into the heart of the liberty pro-

tected by the Due Process Clause.

                           *  *  *

     For the most part, the Court's early abortion

cases adhered to this view. In Maher v. Roe, the

Court explained: "Roe did not declare an unqual-

ified 'constitutional right to an abortion,' as the

District Court seemed to think. Rather, the right

protects the woman from unduly burdensome

interference with her freedom to decide whether

to terminate her pregnancy."

                          *  *  *

These considerations of the nature of the abor-

tion right illustrate that it is an overstatement to

describe it as a right to decide whether to have an

abortion "without interference from the State,"

Planned Parenthood of Central Mo. v. Danforth.

All abortion regulations interfere to some degree 

with a woman's ability to decide whether to ter- 

minate her pregnancy. It is, as a consequence, 

not surprising that despite the protestations con-

tained in the original Roe opinion to the effect

that the Court was not recognizing an absolute

right, the Court's experience applying the 

trimester framework has led to the striking down 

of some abortion regulations which in no real 

sense deprived women of the ultimate decision. 

Those decisions went too far because the right 

recognized by Roe is a right “to be free from 

unwarranted governmental intrusion into matters 

so fundamentally affecting a person as the deci-

sion whether to bear or beget a child." Eisenstadt 

v. Baird. Not all governmental intrusion is of 

necessity unwarranted; and that brings us to the 

other basic flaw in the trimester framework: even 

in Roe's terms, in practice it undervalues the

State's interest in the potential life within the 

woman. Roe v. Wade was express in its recogni-

tion of the State's "important and legitimate

interest[s] in preserving and protecting the health 

of the pregnant woman [and] in protecting the 

potentiality of human life." The trimester frame-

work, however, does not fulfill Roe's own

promise that the State has an interest in protect-

ing fetal life or potential life. Roe began the con-

tradiction by using the trimester framework to 

forbid any regulation of abortion designed to

advance that interest before viability. Before via-

bility, Roe and subsequent cases treat all govern-

mental attempts to 'influence a woman's decision

on behalf of the potential life within her as

unwarranted. This treatment is, in our judgment,

incompatible with the recognition that there is a

substantial state interest in potential life through-

out pregnancy.

     The very notion that the State has a substantial

interest in potential life leads to the conclusion

that not all regulations must be deemed unwar-

ranted. Not all burdens on the right to decide

whether to terminate a pregnancy will be undue.

In our view, the undue burden standard is the

appropriate means of reconciling the State's

interest with the woman's constitutionally pro-

tected liberty.

                             *   *   *

     A finding of an undue burden is a shorthand

for the conclusion that a state regulation has the

purpose or effect of placing a substantial obstacle

in the path of a woman seeking an abortion of a

nonviable fetus. A statute with this purpose is

invalid because the means chosen by the State to

further the interest in potential life must be calcu-

lated to inform the woman's free choice, not hin-

der it. And a statute which, while furthering the

interest in potential life or some other valid state

interest, has the effect of placing a substantial

obstacle in the path of a woman's choice cannot

be considered a permissible means of serving its

legitimate ends. To the extent that the opinions

of the Court or of individual Justices use the

undue burden standard in a manner that is incon-

sistent with this analysis, we set out what in our

view should be the controlling standard. In our

considered judgment, an undue burden is an

unconstitutional burden. ...

     Some guiding principles should emerge. What

is at stake is the woman's right to make the ulti-

mate decision, not a right to be insulated from all

others in doing so. Regulations which do no

more than create a structural mechanism by

which the State, or the parent or guardian of a

minor, may express profound respect for the life

of the unborn are permitted, if they are not a sub-

stantial obstacle to the woman's exercise of the

right to choose. Unless it has that effect on her

right of choice, a state measure designed to per-

suade her to choose childbirth over abortion will

be upheld if reasonably related to that goal. Reg-

ulations designed to foster the health of a woman

'seeking an abortion are valid if they do not con-

stitute an undue burden.

     Even when jurists reason from shared premises,

some disagreement is inevitable. That is to be

expected in the application of any legal standard

which must accommodate life's complexity. We

do not expect it to be otherwise with respect to the

undue burden standard. We give this summary:

     (a) To protect the central right recognized by

Roe v. Wade while at the same time accommo-

dating the State's profound interest in potential

life, we will employ the undue burden analysis as

explained in this opinion. An undue burden

exists, and therefore a provision of law is invalid,

if its purpose or effect is to place a substantial

obstacle in the path of a woman seeking an abor-

tion before the fetus attains viability.

     (b) We reject the rigid trimester framework of

Roe v. Wade. To promote .the State's profound

interest in potential life, throughout pregnancy

the State may take measures to ensure that the

woman's choice is informed, and measures

designed to advance this interest will not be

invalidated as long as their purpose is to per-

suade the woman to choose childbirth over abor-

tion. These measures must not be an undue bur-

den on the right.

     (c) As with any medical procedure, the State

may enact regulations to further the health or

safety of a woman seeking an abortion. Unneces-

sary health regulations that have the purpose or

effect of presenting a substantial obstacle to a

woman seeking an abortion impose an undue

burden on the right.

     (d) Our adoption of the undue burden analysis

does not disturb the central holding of Roe v.

Wade, and we reaffirm that holding. Regardless

of whether exceptions are made for particular

circumstances, a State may not prohibit any

woman from making the ultimate decision to ter-

minate her pregnancy before viability.

     (e) We also reaffirm Roe's holding that "sub-

sequent to viability, the State in promoting its

interest in the potentiality of human life may, if it

chooses, regulate, and even proscribe, abortion

except where it is necessary, in appropriate med-

ical j.udgment, for the preservation of the life or

health of the mother." Roe v. Wade, 410 U.S., at

164-165,93 S.Ct., at 732.

     These principles control our assessment of the

Pennsylvania statute. . . .

                                *  *  *

     The Court of Appeals applied what it believed

to be the undue burden standard and upheld each

of the provisions except for the husband notifica-

tion requirement. We agree generally with this

conclusion. ...

                              *  *  *

