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I N a recent article in this journal, Richard Posner attempts to clarify and defend the normative premises of his approach to the analysis of legal rules. 1 According to Posner, legal rules (at least those promulgated by common law courts) can best be understood as efforts, usually unconscious, to maximize wealth.2 In Posner's view, wealth maximization is an ethically attractive goal. His recent article on the subject seeks to show that wealth maximiza​tion has properties that make it preferable, from a moral point of view, to other normative principles, particularly utilitarianism (with which, Posner claims, wealth maximization is often confused).3 Posner has now further elaborated his concept of wealth maximization in a second article, forthcom​ing in the Hofstra Law Review. 4 Taken together, these two articles represent Posner's only extended foray into the field of moral philosophy and his most serious effort to date to justify on normative grounds the underpinnings of what he calls the positive' economic analysis of law.

Posner's defense of wealth maximization as a normative ideal rests on the claim that wealth maximization is distinguishable from both utilitarianism and efficiency or Pareto superiority. According to Posner, wealth maximiza​tion lacks certain morally objectionable features of utilitarianism and is therefore immune to many of the familiar criticisms directed against the latter theory.5 It is also Posner's view that wealth maximization is distin​
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guishable from Pareto superiority, and is not subject to the severe practical limitations of the Pareto criterion itself.6 In short, Posner regards wealth maximization as a separate principle that ought not to be confused with either utilitarianism or efficiency (as economists understand it), a third prin​ciple that captures the advantages but avoids the main defects of these other two.

Posner states this view most explicitly in his forthcoming Hofstra article. In that article, Posner describes wealth maximization as a principle of "con" strained utilitarianism, "7 his suggestion being that wealth maximization is distinguishable from notions of autonomy or consent as well as utility, and thus stands midway between pure utilitarianism and the idea of Pareto superiority (which can be understood, according to Posner, as expressing an essentially Kantian notion of individual autonomy).8 In Posner's view, wealth maximi​zation admits both Kantian and utilitarian elements and therefore avoids the dangers of both extremes (fanaticism and moral "squeamishness" on the Kantian side and the parade of horrible utility monsters, slavery and so on-which have always been an embarrassment to uncompromising utilitarians).9 This gives the principle of wealth maximization the appearance of an agreeable, if somewhat eclectic, mix of ideals, well-suited, it might seem, to the moral complexities of the world (including the legal world) in which we live.

This appearance is an illusion. Wealth maximization is not a happy com" promise between utilitarianism and Pareto superiority, a compromise which somehow retains the best and eliminates the worst features of these other two principles. If anything, just the opposite is true: wealth maximization exhibits the vices of both and the virtues of neither. Although an advocate of utilitarianism may be persuaded that people have rights that ought to can... strain the pursuit of utility, this will not lead him to adopt wealth maximiza​tion as his ideal. Similarly, although someone who believes in autonomy and fundamental rights may be convinced that in extreme cases it is permissible to violate people's rights in order to secure a substantial increase in total happiness, this will not lead him to endorse' wealth maximization as a nor
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mative principle either. I happen to believe that a combination of utilitarian and voluntarist principles best expresses our moral judgments and best equips us to deal with the dilemmas of moral life. But whichever of these two elements one takes to be primary, wealth maximization is an absurd principle to adopt. Wealth maximization is not only an unsound ideal, it is an incoherent one which cannot be defended from any point of view.

I

Suppose that A sells a book to B for $3.10 Assuming there are no third​ party effects, a voluntary exchange of this sort clearly satisfies the Pareto principle: unless each party thought he could make himself better off by agreeing to the exchange, the exchange would not occur. The exchange also increases total utility (again, ignoring third-party effects) although in the absence of an interpersonally valid utility metric we cannot say by how much. Finally, the exchange increases the total wealth of society, as Posner defines that term. II According to Posner, wealth is a function of ability and willingness to pay. If A is willing and able to pay more for B's book than B is willing to sell it for, the transfer of the book from B to A increases their total wealth (and the total wealth of society if no one else is affected by the exchange) by the difference between these two amounts, at least if we as​sume that A will sell the book for what he would pay for it and that B will pay no more to buy it back than he would sell it for in the first place. This last assumption requires us to ignore what are sometimes caned the wealth effects of exchange. In very large transactions, these effects may be sig​nificant.'21 shall ignore them here, however, since they have no bearing on my claim that wealth maximization is a philosophically incoherent norma​tive principle..

In an actual exchange of the sort I have just described, the transfer of property promotes efficiency and increases both utility and wealth. Conse​quently, whether one is a utilitarian, or a Kantian who has adopted the idea of economic efficiency as a way of expressing his concept of individual autonomy, or an advocate, like Posner, of wealth maximization, he win be led to the same conclusion: voluntary exchanges of this sort ought to be allowed and it would be wrong-morally wrong-to forbid them or oth​erwise interfere with their occurrence.
.
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In order to bring out the differences among these three principles, which we must do in order to judge their relative attractiveness as moral ideals, it is necessary to change my example. Suppose that A and B are on opposite sides of a high wall and are unable to communicate with one another. B has a book that he is prepared to sell for $2. A is unaware of B's existence; nevertheless, he wants B's book and will pay $3 to acquire it. C is a well ​meaning bystander who knows all there is to know about both A and B, although he, too, is unable to communicate directly with either of them and therefore cannot act as their mutual agent in arranging a voluntary sale of the book. C has the power to transfer, without cost, A's money to Band B's book to A. Under the circumstances, what is the morally right thing for C to do? Before answering the question, let me introduce one last piece of infor​mation: C can increase the total utility of A and B by transferring both the money and the book, but he can increase utility even more by transferring the book alone. This entirely plausible assumption may be expressed numer​ically in the following way. (The numbers represent uilles, an interperson​ally constant, but arbitrary, measure of utility.)

In the situation I have just described the morally right thing for C to do will depend on which of the three principles he adopts. Suppose that C adopts the Pareto' principle and instructs himself to do nothing that will not make both parties better off than they would be if C failed to do anything at all. If C makes the Pareto principle his guiding norm, he will transfer the book from B to A, and $3 (or some amount between $2 and $3) from A to B. A two-way exchange of this sort improves the position of both A and B. What reason might C give for adopting the Pareto principle rather than one of the other two? His reason cannot be that Pareto efficient transfers increase overall utility. If he is interested in maximizing utility, C will simply transfer the book from B to A without compensation. It is sensible to use the Pareto

	TABLE I
	
	

	
	UTILES
	

	A
	B
	Total

	5O
	100
	150

	51
	                101
	152

	54
	99
	153

	47
	102
	149


1) No transfer of anything; each retains what he has

2 )The book is transferred to A; $3 is trans​ferred to B
3) The book is transferred to A; nothing is transferred to B

4) Nothing is transferred to A; $3 is trans​ferred to B
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principle as a surrogate for utility maximization only under conditions of uncertainty which have been assumed away in my example. So if C adopts the Pareto principle, he must have some other reason for doing so. The reason is the one that I (following Posner)13 have already suggested. Hit were not for the wall between them, A and B would voluntarily exchange their property; C is merely effectuating their hypothetical agreement when he does for the parties what they are unable to do for themselves. The only thing that can motivate C to adopt the Pareto principle in the situation I have described is respect for the consensual, even if only hypothetical, agreements of others. At the root of such respect, as Posner correctly points out, is the belief that voluntary agreements have a special claim to recogni​tion since they limit the actions of those who are parties to them in the only way that is consistent with their autonomy as persons. This idea is a familiar and important one, and lies at the heart of contractarian tradition from Hobbes to Rawls. 14

Suppose, however, that instead of adopting the Pareto principle as his guiding norm, C decides to act in such a way as to maximize the total utility of A and B. As I have already pointed out, if this is the principle he adopts, C will take B's book and give it to A without giving B anything in return. What justification might C give for acting in this way? C might defend himself by arguing that utility is good in itself, and assert that the only thing that really matters is how much utility there is in the world, regardless of who has it or how it is distributed. In this view, nothing (not even the principle of respect for the autonomy of persons) is to be given weight unless it contributes to the maximization of utility. I do not find this idea attractive or plausible but it certainly expresses a coherent point of view which many philosophers have defended. IS There is nothing absurd in thinking that C might prefer utilitarianism to the Pareto principle, and he will in any case see the difference between them as involving a deep divergence in ethical out​look.

  Finally, suppose that C adopts wealth maximization as his principle. In this case,. he will certainly transfer the book from B to A but will he transfer anything to B in return? H the book is transferred without compensation, the total wealth of the two parties (ignoring all of their other holdings) will be $6: A will have $3 in cash and a book worth $3 to him as well. If C transfers $3 from A to B in compensation for B's book, the total wealth of the parties will
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likewise be $6, although it will be distributed differently. Under the circum​stances, the principle of wealth maximization neither requires nor forbids that B be compensated for the book he has lost-it only requires that the book be transferred to A. In order to decide whether he should compensate B, C must invoke some principle other than wealth maximization: utility gains and the Pareto principle each supply a reason for compensating or not compensating B and thus decide what wealth maximization, standing alone, leaves indeterminate.

In the hypothetical case that I have described, all three principles lead to different results. The Pareto principle enjoins C to mimic the exchange the parties would make for themselves were transaction costs lower, by trans​ferring the book to A and money to B. Utilitarianism requires C to transfer the book to A, but forbids him to transfer anything in return. The principle of wealth maximization instructs C to transfer the book, but neither requires him to compensate B (like the Pareto principle) nor forbids compensation (like utilitarianism). I have sketched the moral justification C might give for adopting either the Pareto principle or utilitarianism. What justification might he give for making wealth maximization his goal? It cannot be the justification underlying the Pareto principle, since in the case I have given wealth maximization is consistent with a result (the uncompensated transfer of B's book to A) that cannot be justified on voluntarist grounds. Nor can it be the justification underlying utilitarianism, since wealth maximization is also consistent with a result (compensation to B for the loss of his book) which is indefensible on utilitarian grounds. Perhaps it is appropriate, then, to view wealth maximization as a compromise between these other two principles, a compromise that gives some, but not exclusive, weight to the moral value expressed by each. Can this view be defended?

II

Utilitarianism assumes that happiness is good in itself, regardless of whose happiness it happens to be. The only thing that matters for a utilitarian is how much happiness there is, and if he takes distributional considerations into account it is only because these have some bearing on the total amount of happiness in the world. From a utilitarian point of view, there is only one ",elevant yardstick by which to assess the morality of actions and institutions: their tendency to increase or decrease overall happiness.

Posner rejects this view of morality (which, as I have already noted, may be unappealing but is certainly not incoherent) because it fails to take seriously the difference between individual persons.16 Since utilitarianism is
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concerned only with the total amount of happiness that exists, it justifies hurting one person (without his consent) if others benefit more than he suffers. If a utilitarian denies that this will ever be the case, it is because he holds certain empirical beliefs about human psychology or is concerned about the long-term (utility) effects of allowing "undeserved" suffering. But qualifications of this sort do not adequately express the idea, which Posner himself seems to accept in his attack on utilitarianism,11 that it is morally wrong for one person to be hurt, without his consent, for the sole purpose of increasing someone else's happiness even if the total amount of happiness in the world is thereby increased. Someone who holds this view cares about more than just how much happiness there is; he cares about whose happiness it is and how it is produced. To say that it is wrong to treat one person as the involuntary instrument of another's happiness is to recognize morally sig​nificant boundaries between individuals--boundaries we normally describe as rights. 18 This recognition imposes an important distributional constraint on the pursuit of utility and forces us to reject any moral theory in which the distinctness of persons has only second-order, instrumental significance. As I understand it, this is the gist of Posner's attack on utilitarianism as a moral ideal. 19

This argument clearly provides a reason for abandoning utilitarianism in favor of the Pareto principle. The Pareto principle says that no one can be made worse off just to make someone else better off, that one person is not to be treated as the unwilling instrument of another's happiness even if doing so would increase total utility. This is precisely the distributional constraint that someone who finds utilitarianism morally objectionable for the reasons Posner does would want.

Can the same be said for wealth maximization? As Posner points out, adopting the principle of wealth maximization will (sometimes) bar you from doing things that utilitarianism would permit or even require, and in such situations wealth maximization can therefore be said to act as a constraint on the pursuit of utility. 20 For example, if B has a book that he will sell for $3,
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and A desperately wants the book but can only pay $2 to buy it (because he is very poor), total utility may be increased if the book is given to A, with or without compensation to B, but wealth will not be increased in either case (assuming, as I have all along, that A  will sell the book for the same amount that he would pay to acquire it in the first place). In a case of this sort, the principle of wealth maximization acts as a constraint on utilitarianism by forbidding the forced expropriation of B's book for an amount less than the amount for which B would voluntarily agree to sell it.

The principle of wealth maximization, however, does not impose this constraint out of respect for B's autonomy or independence as a person. Wealth is maximized, in this case, by leaving the book in B's hands because A is poor and cannot pay any more for it.21 If we assume that A is rich and will pay $5 for the book, wealth is maximized by transferring the book to him, whether or not B is compensated for his loss. As I have already shown, there is nothing in the principle of wealth maximization itself which requires that compensation be made to B. If that is so, there will be situations in which the principle is satisfied, hut one individual has nevertheless had his wealth reduced for the sole purpose of increasing the total wealth of society. This means that, in some cases, the principle of wealth maximization will constrain utilitarianism in the same way the Pareto principle would, but in other cases it will not.


The constraints imposed by these two principles overlap only in part because they derive from different sources. The constraint imposed by the Pareto principle reflects a concern to protect the autonomy of individual persons; the principle of wealth maximization, on the other hand, constrains utilitarianism only because it defines wealth in terms of ability and willing​ness to pay. If a utilitarian can be persuaded that the pursuit of happiness should be limited by a respect for the rights of individuals, he will adopt the first constraint (the one expressed by the Pareto principle). If he cannot be persuaded that rights should be given any weight at all, he will adopt neither constraint, since for a thoroughgoing utilitarian it is equally irrational to limit the pursuit of happiness in either way. But in no case will a utilitarian be led to accept the principle of wealth maximization since that principle imposes a constraint which disserves utility and also fails to express respect for persons in the Kantian sense. Wealth maximization is not utilitarianism1imited by a respect for rights: if it is a species of utilitarianism at all, wealth maximization is utilitarianism constrained by a respect for something which is neither rights nor utility, something of uncertain and, as Ronald Dworkin has shown,22 dubious value.
.
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III

In attacking utilitarianism, Posner argues that wealth maximization re​quires voluntary transfers between individuals, wherever possible, and em​phasizes that utilitarianism does not.23 Much of the force of Posner's argu​ment derives from the contrast he draws between wealth-increasing, volun​tary transfers and utility-increasing, involuntary ones.24 But the voluntary transfers that Posner uses as illustrations also satisfy the Pareto principle, and it could be argued that it is this which gives them their appeal. In fact if one considered only Posner's examples, it might seem that wealth maximiza​tion and efficiency are different names for the same thing. Posner denies, however, that these two principles are equivalent and argues that wealth maximization provides the better standard for evaluating legal rules and institutions.25 Here, too, Posner's argument rests on a confusion.

The Pareto principle, as Posner points out, may be interpreted as express​ing a voluntarist ideal: applying the principle means that only those trans​fers of property which have actually been agreed upon, or would have been agreed upon if the parties had been able to contract with one another, will be allowed. Put differently, the Pareto principle assures that no one will ever be made the unwilling instrument of another's welfare. H A is to be the means by which B increases his own welfare, it must be on terms acceptable to A himself. Interpreted in this way, the Pareto principle represents a moral ideal based upon respect for the autonomy of individuals and acceptance of the idea that one should always treat others as ends in themselves and not merely as means.

The Pareto principle, however, imposes a unanimity requirement which many, including Posner, believe makes the principle unworkable in practice.26 How can the principle be softened to make it practicable? One possi​ble solution is to substitute the idea of a potential agreement for an actual or hypothetical one. This is the well-known Kaldor-Hicks test.27 A transfer of property from one individual, or group of individuals, to another satisfies this test if those who gain from the transfer are willing and able to pay enough to compensate fully those who are hurt by the transfer, whether or
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not such compensation is ever actually made, either before or after the transfer takes place. The Kaldor-Hicks test is fully equivalent to the princi​ple of wealth maximization, and in his Hofstra article Posner explicitly recognizes their identity. 28

A second, and conceptually distinct, way of softening the Pareto principle is to expand the notion of compensation. Suppose (to take an example Posner himself uses)29 that a company decides to close a factory in town A and open a new factory in town B. Even if the move does not result in any technolog​ical externalities, such as increased pollution or congestion, it is likely to lower property values in A and raise them in B, making the landowners in the first town worse off while improving the position of those in the second town. If this is true, and if landowners in A are not compensated for the loss they suffer, it might seem that the relocation of the factory from A to B fails to satisfy the Pareto principle. But, Posner argues, this view is shortsighted: in all likelihood, the landowners in A have already been compensated for their loss since the price they paid to acquire their property in the first place was lower than it would have been bad there been no risk that the factory in A would be moved elsewhere. Posner calls this ex ante compensation, and likens the apparently uncompensated loss of the landowners in A to the loss suffered by someone who purchases a losing lottery ticket: each loss is the result of a voluntary gamble and is fully compensated at the time the gam​bler buys his ticket. 30.
This argument is formally identical to one which Richard Epstein makes in a recent article on the law of nuisance.31 According to Epstein, the law permits certain low-level nuisances because everyone is, at different times, the victim and beneficiary of such activities; as a result, most people are likely, in the long-run, to gain at least as much as they lose from a legal regime which imposes no liability on low-level nuisance makers. They are, indeed, likely to gain more since a regime of this sort eliminates deadweight litigation expenses and. administrative costs. If we restrict ourselves to any single nuisance, a decision to allow it cannot be justified on Pareto grounds. Taking a broader view of the matter, however, it is reasonable to think that losses in one situation are compensated for by gains in another (which may
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either precede or follow it in time), and that the Pareto principle is, there​fore, satisfied in the long run. Charles Fried has made a similar argument with respect to the pooling of losses from desirable but risky activities. 32 The same expanded notion of compensation has played an important role in welfare economics, where it has been argued that a particular public pro​gram satisfies the Pareto principle if it is sufficiently likely that the individ​ua1s who are harmed by it will receive benefits from other programs which more than offset their losses in this particular case.33 I have myself argued that certain rules of contract law-for example, the rule permitting buyers with superior information to purchase property without disclosing what they know-can be justified on similar grounds by taking an appropriately wide view of the welfare effects of the rules in question. 34

All of these arguments soften the Pareto principle by expanding the notion of what may legitimately be counted as a compensating benefit to the indi​vidual who happens to be made worse off in a particular case by the action of another individual or by a decision of the government. Expanding the idea of compensation in this way raises a number of difficult problems: How are we to distinguish those cases in which there has been ex ante compensation from those in which there has not?35 How long is the long run? Is it limited to an individual's life, or can it include several generations? How high must the probability of benefit from other programs be before we will say that losses in one program are adequately compensated for elsewhere? I do not want to emphasize these difficulties, however, since I think they can be resolved. I do want to emphasize that expanding the notion of compensation does not transform the Pareto principle into the principle of wealth maximization or its equivalent, the Kaldor-Hicks test. Whatever moral appeal Posner's fac​tory example may have derives from the actual compensation of the landown​ers in A: their ex ante compensation makes it possible to view their ex post loss as the result of a voluntary gamble, and explains our belief that there is nothing morally objectionable in the company deciding to move its factory without compensating those whose property will decline in value as a conse​quence. The same is true of Epstein's argument about low-level nuisances: any moral concern that we might have about allowing uncompensated nui​sances is assuaged by the compensation which is indeed made (although not in monetary form) to the victims of any particular nuisance. If, in either of
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these cases, no actual compensation were made, someone committed to the Kantian idea of individual autonomy would rightly feel that his moral prin​ciple had been violated, and it would not make any difference, from his point of view, that compensation could potentially be made even though it was not. For a Kantian, the Kaldor-Hicks test has no significance. Conse​quently, someone who believes that the Pareto principle expresses a correct moral ideal, but is unworkably demanding if applied to individual events or transactions, can never have a reason to soften it in the direction of the Kaldor-Hicks test, although he may wish to soften the Pareto principle by expanding the notion of actual compensation, as Posner does. Posner badly confuses this point in his Hofstra article by first equating wealth maximiza​tion with the Kaldor-Hicks test and then arguing that wealth maximization can be defended by widening the idea of compensation.36 If wealth maximi​zation is equivalent to Kaldor-Hicks, Posner's argument about ex ante com​pensation is beside the point, since the Kaldor-Hicks test does not require that actual compensation be made. If, on the other hand, Posner believes, as ​his argument suggests, that wealth maximization requires actual as opposed to merely potential compensation, his concept" of wealth maximization un​derstood as a normative ideal is indistinguishable from the Pareto principle itself. Posner's argument only shows that the Pareto principle can be made more workable by expanding the notion of actual compensation; it does not provide a reason for adopting wealth maximization as a guiding norm if we understand wealth maximization to be anything other than efficiency as economists have traditionally defined it.
.

   Could there be a moral justification for adopting wealth maximization as a goal, even if we take it to be equivalent to the Kaldor-Hicks test? Suppose, to return to Posner's example, that a company decides to move one of its factories from town A to town B. The move will hurt workers (as well as landowners) in town A, and will benefit workers in town B.. Posner regards the ex ante compensation argument as more problematic in the case of workers;37 let us assume that the workers in A have never been and never will be compensated for the loss they suffer as a result of the company's decision to relocate. Let us also assume that the workers in B could pay their counterparts in A an amount sufficient to compensate the latter group for their losses, although no such payment is actually made. Here is a case in which the Pareto principle is not satisfied (even if one accepts an expanded notion of compensation), although the relocation does meet the Kaldor​Hicks test and increases total wealth in Posner's sense. It is perfectly plausi​ble that even someone strongly committed to the principle that individuals
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should not be used as instruments for increasing the total amount of happi​ness or welfare in society might approve the move, if the gain to workers in B is large enough and the loss to workers in A is sufficiently small. Even committed Kantians might be willing, in extreme cases and at the margins of their moral theory, to acknowledge the relevance of utilitarian consid​erations.38 Someone who adopts a mixed view of this sort, however, will not be led to endorse the principle of wealth maximization. That principle, if we understand it to be equivalent to the Kaldor-Hicks test, disserves the Kant​ian idea of individual autonomy without insuring that utility will be in​creased in those cases in which the Kantian norm is sacrificed. It would be irrational for a Kantian who is willing to allow utilitarian elements into his moral theory to adopt the principle of wealth maximization, since that prin​ciple requires him to give up what he values most without guaranteeing that he will get what he wants in return.

To the extent that he accepts utilitarian ideas, a Kantian will introduce them directly into his moral theory as an explicit limitation on the principle of respect for persons. A complex theory of this sort may provide a moral justification for the company's decision to relocate its factory, despite the resulting uncompensated loss to workers in A, but only if overall utility is sufficiently increased as a result; that wealth is increased by relocation does not entail that utility is increased as well, and is therefore wholly irrelevant. The only conceivable justification for maximizing wealth, in a case of the sort I have just described, is that it is an administratively conve​nient way of maximizing utility. But this claim, highly doubtful in its own right, confirms the main point I have been making: if wealth maximization is desirable, it is only because it leads to something else which we value for its own sake, and the suggestion that we should sacrifice anything (especially respect for individual rights) because more wealth is good in itself, is absurd. As Dworkin correctly observes, anyone urging this last view is "a fetishist of little green paper."39

IV.

A utilitarian who acknowledges that the pursuit of utility should be constrained by a respect for individual rights will not be led to adopt the princi​ple of wealth maximization since that principle, unlike the Pareto criterion, fails to protect rights and does not express concern for the autonomy of persons. Likewise, a Kantian who is prepared to grant the relevance of utilitarian considerations in certain situations will not endorse wealth maximization since increases in wealth do not necessarily mean increases in
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utility. Moreover, if a Kantian accepts the Pareto principle as an appropriate expression of his conception of individual autonomy, but is concerned about the principle's practicality, he may have an incentive to relax its demanding requirements by expanding the notion of actual compensation. He will not have a reason of any kind, however, to soften the Pareto principle by adopt​ing wealth maximization as his guiding norm. From either point of view​-Kantian or utilitarian-the principle of wealth maximization makes no sense. Nor does it make sense as a rational compromise between these points of view, in the way, for example, that a utilitarian theory that explicitly incorporated the idea of rights might.

Even if it were not incoherent in this way, however, the principle of wealth maximization would be morally objectionable for another reason. An individual's wealth is defined by his ability and willingness to pay, so the principle of wealth maximization necessarily favors those who already have money, or the resources with which to earn it, and are therefore able to pay more than others to have a new legal rule defined in the way that is favorable to them. The principle of wealth maximization gives an additional advan​tage to those who are already advantaged, and this quite rightly strikes us as unfair. Even if there is no justification for making those who are already wealthy share what they have, there is something offensive in the suggestion that their wealth is a reason for giving them even more. But this is precisely what the principle of wealth maximization entails.

Posner attempts to meet this criticism by arguing that, although a person's present wealth is a function of the entitlements he already enjoys, the princi​ple of wealth maximization need not take these entitlements as given but may be used to explain why rights (even to the most basic things like bodies and labor power) are assigned as they are.4O This attempt to rescue the principle of wealth maximization, however, only confirms the soundness of my criticism. Assume that no one owns anything, even his body or labor power, and that the rights to all these things are held in trust by an auc​tioneer who proposes to Sell the various entitlements he holds to the highest bidder.41 The outcome of the auction is certain to satisfy the principle of wealth maximization since each right will be assigned to the person willing and able to pay the most for it. But how can people bid at the auction before they have any rights and therefore any wealth? Since no one owns anything, a bid can he nothing more than a promise to pay for something out of the anticipated future income which the bidder hopes to realize from its use. Let us assume the auctioneer is prepared to extend credit to each of the bidders

WEALTH MAXIMIZATION

241

by assigning them rights before the rights have been paid for (in the same way a seller of goods might extend credit to his buyer). Of course, the amount of credit the auctioneer extends to a particular bidder bidding on a particular entitlement will depend upon the auctioneer's estimate of the magnitude of the income which the asset in question is likely to generate if its ownership is given to that bidder rather than another. Thus, for example, on the assumption that X's labor power will generate more revenue if he is its owner rather than someone else (because of well-known difficulties involved in the extraction of slave labor), X will receive a larger loan from the auc​tioneer and will, therefore, be able to outbid his competitors and obtain the entitlement himself.

To show that the principle of wealth maximization explains why basic rights are allocated in one way rather than another, we must imagine such a hypothetical auction. But this model can be criticized on several grounds.  First, it probably does not yield a determinate outcome, but many different ones, all satisfying the principle of wealth maximization, since outcomes will vary depending upon the order in which entitlements are auctioned off. Second, the auction model does not rule out, as a matter of principle, even the most objectionable legal institutions, including slavery. For example, suppose that my labor is now on the block, and that bids are being enter​tained. The auctioneer of course realizes that if the right to my labor power is assigned to Posner, I am likely to work less eagerly or well than I might if I were my own man. On the other hand, Posner may be possessed of manager​ial skills that I lack, skills that will enable him to employ my labor more productively than I could, even taking into account the loss in productivity that is likely to result from my unfree status. Assuming Posner can outbid competitors for the ownership of his own skills, he can outbid me for the ownership of my labor, and I will become his slave. Whether Posner agrees to sell me back my freedom will depend upon whether the resulting gain in productivity more than offsets whatever loss results from my no longer being subject to his complete control. (He may be worried, for example, that, in the absence of continual supervision, my poor eating habits will undermine my physical health and make me worthless for any kind of work.) Of course, if we make certain plausible empirical assumptions, the likelihood that slav​ery can be justified on wealth maximization grounds may be quite low. But, as Posner himself notes, situations in which wealth maximization requires enslavement, although rare, "cannot be ruled out a priori; if the costs of physical coercion were very low relative to the costs of administering con​tracts, slavery might be efficient. "42.

Finally, even assuming that the hypothetical auction produces a determi​
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nate solution to the problem of assigning entitlements and that wealth is maximized by giving individuals the right to their own bodies and labor power, the procedure I have described would be morally objectionable for another reason. Suppose that X has some extraordinarily valuable skill or capacity. That it is X and not someone else who possesses the skill gives him an advantage in bidding against others for the right to use or exploit it. A procedure in which basic entitlements are auctioned off systematically favors those who possess the things or powers that are the subject of the auction​, indeed, if this were not true, there would be no reason to think the auction would end with most people owning their own bodies and labor. What justifies this advantage from a moral point of view? Gifts and handicaps are, to an important extent, distributed accidentally in what John Rawls calls a natural lottery ,43 and it is difficult to see why someone should be given a leg up in the auction just because he happens to have fared well in the fateful distribution of gifts and liabilities that necessarily precedes any assignment of entitlements. Even in the hypothetical auction designed to allocate rights of the most basic sort, the principle of wealth maximization works to accen​tuate, rather than temper, nature's prior distribution of advantages and disadvantages. These advantages and disadvantages are not themselves en​titlements. They do not become entitlements until the auction is concluded. For that reason they cannot be eliminated by simply wiping away the legal landscape and returning to an imaginary state of nature in which no one yet owns anything at all.

That the principle of wealth maximization is biased in favor of those who are already well-off is shown most dramatically by the way in which it works to confirm the arbitrary results of the natural lottery. In my view, social institutions, including the law, should be used to mitigate the effects of the natural lottery; for the law to intensify them is perverse. A theory which legitimates the chance effects of the natural lottery treats persons as if they were things by giving moral significance to those aspects of our lives over which we have no control. Such a theory fails to recognize that persons are moral beings precisely because they have a capacity for rational action which puts them, in a limited but important way, beyond the reach of nature's indifferent power. That is why, in my view, wealth maximization is a bad principle as well as an incoherent one.
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