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Every theory about the nature or essence of law purports to provide a

standard, usually in the form of a statement of necessary and sufficient

conditions, for determining which of a community's norms constitute its

law. For example, the naive version of legal realism maintains that the law

of a community is constituted by the official pronouncements of judges.

For the early positivists like Austin, law consists in the commands of

a sovereign, properly so-called. For substantive natural law theory,

in every conceivable legal system, being a true principle of morality is a

necessary condition of legality for at least some norms. Legal positivism

of the sort associated with H. L. A. Hart maintains that, in every commu-

nity where law exists, there exists a standard that determines which of the

community's norms are legal ones. Following Hart, this standard is usu-

ally referred to as a rule of recognition. If all that positivism meant by a

rule of recognition were “the standard in every community by which a

community's legal norms were made determinate," every theory of law

would be reducible to one or another version of positivism. Which form of

positivism each would take would depend on the particular substantive

conditions of legality that each theory set out. Legal positivism would be

true analytically, since it would be impossible to conceive of a theory of

law that did not satisfy the minimal conditions for a rule of recognition.

Unfortunately, the sort of truth legal positivism would then reveal would

be an uninteresting one.

In order to distinguish a rule of recognition in the positivist sense from

other statements of the conditions of legality, and therefore to distinguish

positivism from alternative jurisprudential theses, additional constraints

must be placed on the rule of recognition, candidates for these constraints

fall into two categories: restrictions on the conditions of legality set out in

a rule of recognition; and constraints on the possible sources of authority

(or normativity) of the rule of recognition.

An example of the first sort of constraint is expressed by the require-

ment that in every community the conditions of legality must be ones of

pedigree or form, not substance or content. Accordingly, for a rule

specifying the conditions of legality in any society to constitute a rule of

recognition in the positivist sense, legal normativity under it must be

determined, for example, by a norm's being enacted in the requisite fash-

ion by a proper authority.

The claim that the authority of the rule of recognition is a matter of its

acceptance by officials, rather than its truth as a normative principle, and

the related claim that judicial duty under a rule of recognition is one of

conventional practice rather than critical morality, express constraints of

the second sort.

Ronald Dworkin expresses this second constraint as the claim that a

rule of recognition in the positivist sense must be a social, rather than a

normative, rule. A social rule is one whose authority is a matter of con-

vention; the nature and scope of the duty it imposes is specified or con-

stituted by an existing, convergent social practice. In contrast, a norma-

tive rule may impose an obligation or confer a right in the absence of the

relevant practice or in the face of a contrary one. If a normative rule

imposes an obligation, it does so because it is a correct principle of moral-

ity, not, ex hypothesi, because it corresponds to an accepted practice.

Dworkin, for one, conceives of the rule of recognition as subject to

constraints of both sorts. His view is that only pedigree standards of

legality can constitute rules of recognition, and that a rule of recognition

must be a social rule.  Is legal positivism committed to either or both of

these constraints on the rule of recognition?

I. NEGATIVE POSITIVISM

Candidates for constraints on the rule of recognition are motivated by

the need to distinguish legal positivism from other jurisprudential theses:

in particular, natural law theory. Positivism denies what natural law

theory asserts: namely, a necessary connection between law and moral-

ity. I refer to the denial of a necessary or constitutive relationship be-

tween law and morality as the separability thesis. One way of asking

whether positivism is committed to any particular kind of constraint on

the rule of recognition is simply to ask whether any constraints on the rule

are required by commitment to the separability thesis.

To answer this question we have to make some preliminary remarks

concerning how we are to understand both the rule of recognition and the

separability thesis. The notion of a rule of recognition is ambiguous; it has

both an epistemic and a semantic sense. In one sense, the rule of recogni-

tion is a standard which one can use to identify, validate, or discover a

community's law. In another sense, the rule of recognition specifies the

conditions a norm must satisfy to constitute part of a community's law.

The same rule may or may not be a rule of recognition in both senses,

since the rule one employs to determine the law need not be the same rule

as the one that makes law determinate. This ambiguity between the epi-

stemic and semantic interpretations of the rule of recognition pervades the

literature and is responsible for a good deal of confusion about the essen-

tial claims of legal positivism. In my view, legal positivism is committed to

the rule of recognition in the semantic sense at least; whether it is com-

mitted to the rule of recognition as a standard for identifying law (epi-

stemic sense) is a question to which we shall return later.2

In the language that is fashionable in formal semantics, to say that the

rule of recognition is a semantic rule is to say that it specifies the truth

conditions for singular propositions of law of the form, "it is the law in C'

that P," where C is a particular community and P a putative statement of

law. The question whether the separability thesis imposes substantive

constraints on the rule of recognition is just the question whether the

separability thesis restricts the conditions of legality for norms or the truth

conditions for propositions of law.

The separability thesis is the claim that there exists at least one con-

ceivable rule of recognition (and therefore one possible legal system) that

does not specify truth as a moral principle among the truth conditions for

any proposition of law.3 Consequently, a particular rule of recognition

may specify truth as a moral principle as a truth condition for some or all

propositions of law without violating the separability thesis, since it does

not follow from the fact that, in one community in order to be law a norm
must be a principle of morality, being a true principle of morality is a

necessary condition of legality in all possible legal systems.

It is tempting to confuse the separability thesis with the very different

claim that the law of a community is one thing and its morality another.

This last claim is seriously ambiguous. In one sense, the claim that the law

of a community is one thing and its morality another may amount to the

very strong assertion that there exists no convergence between the norms

that constitute a community's law and those that constitute its morality-

Put this way, the thesis is an empirical one whose inadequacies are dem-

onstrated by the shared legal and moral prohibitions against murder, theft,

battery, and the like.

Instead, the claim may be that one can identify or discover a commu-

nity's law without having recourse to discovering its morality. This is an

epistemic claim about how, in a particular community, one might go about

learning the law. It may well be that in some communities--even those in

which every legal norm is a moral principle as well--one can learn which

norms are law without regard to their status as principles of morality.

Whether in every community this is the case depends on the available

sources of legal knowledge, not on the existence of a conceptual relation-

ship, if any, between law and morality.

A third interpretation of the thesis that a community's law is one thing

and its morality another, the one Dworkin is anxious to ascribe to

positivism, is that being a moral principle is not a truth condition for any

proposition of law (in any community). Put this way the claim would be

false, just in case "it is the law in C that P'. (for any community, C, and

any proposition of law, P) were true only if P stated a (true) principle of

morality. Were the separability thesis understood this way, it would re-

quire particular substantive constraints on each rule of recognition, that

is, no rule of recognition could specify truth as a moral principle among its

conditions of legality. Were legal positivism committed to both the rule of

recognition and to this interpretation of the claim that the law and moral-

ity of a community are distinct, Dworkin's arguments in Model of Rules I

(MOR-I) would suffice to put it to rest.

However, were the claim that the law of a community is one thing and

its morality another understood, not as the claim that in every community

law and morality are distinct, but as the assertion that they are conceptu-

ally distinguishable, it would be reducible to the separability thesis, for it

would assert no more than the denial of a constitutive relationship be-

tween law and morality.

In sum, "the law of a community is one thing and its morality another,"

makes either a false factual claim, an epistemic claim about the sources of

legal knowledge, or else it is reducible to the separability thesis. In no
case does it warrant substantive constraints on particular rules of recog-

nition.

Properly understood and adequately distinguished from the claim that

the law and morality of a community are distinct, the separability thesis

does not warrant substantive constraints on any particular rule of recog-

nition. It does not follow, however, that the separability thesis imposes no

constraints at all on any rule of recognition. The separability thesis com-

mits positivism to the proposition that there exists at least one conceiv-

able legal system in which the rule of recognition does not specify being a

principle of morality among the truth conditions for any proposition of

law. Positivism is true, then, just in case we can imagine a legal system in

which being a principle of morality is not a condition of legality for any

norm: that is, just as long as the idea of a legal system in which moral truth

is not a necessary condition of legal validity is not self-contradictory.

The form of positivism generated by commitment to the rule of recog-

nition as constrained by the separability thesis I call negative positivism to

draw attention both to the character and the weakness of the claim it

makes.4 Because negative positivism is essentially a negative thesis, it

cannot be undermined by counterexamples, any one of which will show

only that, in some community or other, morality is a condition of legality

at least for some norms.

II. POSITIVE POSITIVISM: LAW AS HARD FACTS

In MOR-I, Dworkin persuasively argues that in some communities

moral principles have the force of law, though what makes them law is

their truth or their acceptance as appropriate to the resolution of contro-

versial disputes rather than their having been enacted in the appropriate

way by the relevant authorities. These arguments would suffice to under-

mine positivism were it committed to the claim that truth as a moral

principle could never constitute a truth condition for a proposition of law

under any rule of recognition. The arguments are inadequate to under-

mine the separability thesis, which makes no claim about the truth condi-

tions of any particular proposition of law in any particular community.

The arguments in MOR-I, therefore, are inadequate to undermine nega-

tive positivism.

However, Dworkin's target in MOR-I is not really negative positivism;

it is that version of positivism one would get by conjoining the rule of

recognition with the requirement that the truth conditions for any propo-

sition of law could not include reference to the morality of a norm. More-

over, in fairness to Dworkin, one has to evaluate his arguments in a

broader context. In MOR-I Dworkin is anxious to demonstrate, not only

the inadequacy of the separability thesis, but that of other essential ten-

ets of positivism-or at least what Dworkin takes to be essential fea-

tures of positivism-as well.

The fact that moral principles have the force of law, because they are

appropriate, true, or accepted even though they are not formally enacted,

establishes for Dworkin that: (1) the positivist's conception of law as

rules must be abandoned; as must (2) the claim that judges exercise

discretion-the authority to extend beyond the law to appeal to moral

principles-to resolve controversial cases; and (3) the view that the law of

every community can be identified by use of a noncontroversial or pedi-

gree test of legality.

The first claim of positivism must be abandoned because principles, as

well as rules, constitute legal norms; the second because, while positivists

conceive of judges as exercising discretion by appealing to moral princi-

ples, Dworkin rightly characterizes them as appealing to moral principles,

which, though they are not rules, nevertheless may be binding legal

standards. The third tenet of positivism must be abandoned because the

rule of recognition in Dworkin's view must be one of pedigree, that is, it

cannot make reference to the content or truth of a norm as a condition of

its legality; and any legal system that includes moral principles among its

legal standards cannot have as its standard of authority a pedigree crite-

rion.

The question, of course, is whether positivism is committed to either

judical discretion, the model of rules, or to a pedigree or uncontroversial

standard of legality. We know at least that it is committed to the separa-

bility thesis from which only negative positivism appears to follow. Nega-

tive positivism is committed to none of these claims. Is there another form

of positivism that is so committed?

Much of the debate between the positivists and Dworkin appears rather

foolish, unless there is a version of positivism that makes Dworkin's

criticisms, if not compelling, at least relevant. That version of positivism,

whatcver it is, cannot be motivated by the separability thesis alone. The

question then is whether anything other than its denial of the central tenet

of natural law theory motivates positivism?

One easy, but ultimately unsatisfying, response is to maintain that

Dworkin's objections are to Hart's version of positivism. While this is no

doubt true, such a remark gives no indication of what it is in Hart's

version of positivism that is essential to positivism generally. Dworkin,

after an, takes his criticisms of Hart to be criticisms of positivism gener-

any, and the question remain whether  positivism is committed to the

essentials of Hart's version of it.

A more promising line of argument is the following. No doubt

positivism is committed to the separability thesis. Still, one can ask

whether commitment to the separability thesis is basic or derivative from

some other, perhaps programmatic, commitments of legal positivism.

That is, one can look at the separability thesis in isolation or as a compo-

nent, perhaps even a derivative element, of a network of commitments of

legal positivism. We are led to negative positivism when we pursue the

former route. Perhaps there is a more interesting form of positivism in the

cards if we pursue the latter.

Certainly one reason some positivists have insisted upon the distinction

between law and morality is the following: While both law and morality

provide standards by which the affairs of people are to be regulated,

morality is inherently controversial. People disagree about what morality

prescribes, and uncertainty exists concerning the limits of permissible

conduct and the nature and scope of one's moral obligations to others. In

contrast, for these positivists at least, law is apparently concrete and

uncontroversial. Moreover, when a dispute arises over whether or not

something is law, there exists a decision procedure that, in the bulk of

cases, settles the issue. Law is knowable and ascertainable; so that, while

a person may not know the range of his moral obligations, he is aware of

(or can find out) what the law expects of him. Commitment to the tra-

ditional legal values associated with the rule of law requires that law

consist in knowable, largely uncontroversial fact; and it is this feature of

law that positivism draws attention to and which underlies it.

One can reach the same characterization of law as consisting in uncon-

troversial, hard facts by ascribing to legal positivism the epistemological

and semantic constraints of logical positivism on legal facts. For the logi-

cal positivists, moral judgments were meaningless because they could not

be verified by a reliable and essentially uncontroversial test. In order for

statements of law to be meaningful, they must be verifiable by such a test

(the epistemic conception of the rule of recognition). To be meaningful,

therefore, law cannot be essentially controversial.

Once positivism is characterized as the view of law as consisting in hard

facts, Dworkin's ascription of certain basic tenets to it is plausible, and his

objections to them are compelling. First, law for positivism consists in

rules rather than principles, because the legality of a rule depends on its

formal characteristics-the manner and form of its enactment-whereas

the legality of a moral principle will depend on its content. The legality of

rules, therefore, will be essentially uncontroversial; the legal normativity

of principles will be essentially controversial. Second, adjudication takes

place in both hard and simple cases. Paradigm or simple cases arc uncon-

troversial. The answer to them as a matter of law is clear, and the judge is

obligated to provide it. Cases falling within the penumbra of a general

rule, however, are uncertain. There is no uncontroversial answer as a

matter of law to them, and judges must go beyond the law to exercise their

discretion in order to resolve them. Controversy implies the absence of

legal duty and, to the extent to which legal rules have controversial in-

stances, positivism is committed to a theory of discretion in the resolution

of disputes involving them. Third, positivism must be committed to a rule

of recognition in both the epistemic and the semantic senses, for the rule

of recognition not only sets out the conditions of legality, it provides the

mechanism by which one settles disputes about what, on a particular

matter, the law is. The rule of recognition for the positivist is the principle

by which particular propositions of law are verified. Relatedly, the condi-

tions of legality set forth in the rule of recognition must be ones of pedi-

gree or form, otherwise the norm will fail to provide a reliable principle for

verifying and adjudicating competing claims about the law. Finally, law

and morality are distinct (the separability thesis) because law consists in

hard facts, while morality does not.

Unfortunately for positivism, if the distinction between law and moral-

ity is motivated by commitment to law as uncontroversial, hard facts, it

must be abandoned because, as Dworkin rightly argues, law is controver-

sial, and even where it is, law may involve matters of obligation and right

rather than discretion.

There is no more plausible way of understanding Dworkin's conception

of positivism and of rendering his arguments against it (at least those in

MOR-I) persuasive. The result is a form of positive positivism that makes

an interesting claim about the essence of law-that by and large law

consists in hard, concrete facts-a claim that Dworkin neatly shows is

mistaken. The entire line of argument rests, however, on ascribing to legal

positivism either a programmatic or metaphysical thesis about law. It is

the thesis of law as hard facts-whether motivated by semantic, epi-

stemic, or normative arguments-that explains not only positivism's

commitment to the separability thesis, but its adherence to other claims

about law, that is, discretion, the model of rules, and the noncontentful

standard of legality.

The argument for law as hard facts that relies on the positivist program

of knowable, ascertainable law is straightforwardly problematic. Legal

positivism makes a conceptual or analytic claim about law, and that claim

should not be confused with programmatic or normative interests certain

positivists, especially Berntham, might have had. Ironically, to hold

otherwise is to build into the conceptual account of law a particular nor-

mative theory of law; it is to infuse morality, or the way law ought to be,

into the concept of law (or the account of the way law is). In other words,

the argument for ascribing certain tenets to positivism in virtue of the

positivist's normative ideal of law is to commit the very mistake pos-

itivism is so intent on drawing attention to and rectifying.

The argument for law as hard facts that relies, not on the programmatic

interests of some positivists, but on the semantics and epistemology of

logical positivism is both more plausible and interesting. Hart's charac-

terization of his inquiry as an analysis both of the concept of law and of

how one determines if a norm constitutes valid law as if these were one

and the same thing suggests a conflation of semantic and epistemic in-

quiries of the sort one associates with logical positivism. Recall, in this

regard, Hart's discussion of the move from the "prelegal" to the "legal."

The move from the prelegal to the legal is accomplished by the addition of

secondary rules to the set of primary social rules of obligation: in particu-

lar, by the addition of a rule of recognition that solves the problem of

uncertainty, that is, the epistemic problem of determining which norms

are law. Moreover Hart's discussion of judicial discretion-that is, the

absence of legal duty-as arising whenever the application of a general

term in a rule of law is controversial further suggests the identification. for

Hart at least, of law with fact ascertainable by the use of a reliable method

of verification. Still, in order to justify the ascription to positivism of the

view that law consists in hard facts, we need an argument to the effect that

part of what it means to be a legal positivist is to be committed to some

form of verificationism.

The problem with any such argument is that the separability thesis can

stand on its own as a fundamental tenet of positivism without further

motivation. After all, verificationism may be wrong and the separability

thesis right; without fear of contradiction one can assert both a

(metaphysical) realist position about legal facts and the separability

thesis. (As an aside, this fact alone should suffice to warrant caution in

ascribing logical positivism to legal positivism on the grounds that they

are both forms of positivism; otherwise one might be tempted to ascribe

metaphysical or scientific realism to legal realism on similar grounds,

which, to say the least, would be preposterous.)7  In short, one alleging to

be a positivist can abandon the metaphysics of verificationism, hang on to

the separability thesis, and advance the rather plausible position that the

motive for the separability thesis-if indeed there is one-is simply that

the distinction it insists on between law and morality is a valid one; and,

just in case that is not enough, the positivist can point out that there is a

school of jurisprudence that denies the existence of the distinction. In

effect, the positivist can retreat to negative positivism and justify his

doing so by pointing out that the separability thesis needs no further

motivation, certainly none that winds up committing the advocate of a

sound jurisprudential thesis to a series of dubious metaphysical ones.

While I am sympathetic to this response, it is not going to satisfy Dwor-

kin. There is something unsatisfactory about a theory of law that does not

make an affirmative claim about law. Indeed, one might propose as an

adequacy condition that any theory of law must have a point about law.

Negative positivism fails to satisfy this adequacy condition. Natural law

theory satisfies this adequacy condition by asserting that in every con-

ceivable legal system moral truth is a necessary condition of legality-at

least for some norms. Since it consists in the denial of this claim, negative

positivism makes no assertion about what is true of law in every conceiv-

able legal system. The view Dworkin rightly ascribes to Hart, but wrongly

to positivism generally, that the point of positivism is that law consists in

hard facts, meets the adequacy condition and makes the kind of claim,

mistaken though it may be, that one can sink one's teeth into.

I want to offer an alternative version of positivism, which, like the

"law-as-hard-facts" conception, is a form of positive positivism. The

form of positive positivism I want to characterize and defend has, as its

point, not that law is largely uncontroversial-it need not be-but that

law is ultimately conventional: That the authority of law is a matter of its

acceptance by officials.

III. POSITIVE POSITIVISM: LAW AS SOCIAL CONVENTION

It is well known that one can meet the objections to positivism Dworkin

advances in MOR-I by constructing a rule of recognition (in the semantic

sense) that permits moral principles as well as rules to be binding legal

standards.8 Briefly the argument is this: Even if some moral principles are

legally binding, not every moral principle is a legal one. Therefore, a test

must exist for distinguishing moral principles that are legally binding from

those that are not. The characteristic of legally binding moral principle...

that distinguishes them from nonbinding moral principles can be captured

in a clause in the relevant rule of recognition. In other words, a rule is a

legal rule if it possesses characteristic C; and a moral principle is a legal

principle if it possesses characteristic C1. The rule of recognition then

states that a norm is a legal one if and only if it possesses either C or Cl.

Once this rule of recognition is formulated, everything Dworkin ascribes

to positivism, other than the model of rules, survives. The (semantic) rule

of recognition survives, since whether a norm is a legal one does not

depend on whether it is a rule or a principle, but on whether it satisfies the

conditions of legality set forth in a rule of recognition. The separability

thesis survives just so long as not every conceivable legal system has in its

rule of recognition a C1 clause; that is, a clause that sets out conditions of

legality for some moral principles, or if it has such a clause, there exists at

least one conceivable legal system in which no principle satisfies that

clause. Finally, one argument for judicial discretion-the one that relies

not on controversy but on the exhaustibility of legal standards-survives.

That is, only a determinate number of standards possess either C or C1, so

that a case may arise in which no legal standard under the rule of recogni-

tion is suitable or adequate to its resolution. In such cases, judges must

appeal to nonlegal standards to resolve disputes.9

Given Dworkin's view of positivism as law consisting in hard facts, he

might simply object to this line of defense by noting that the" rule of

recognition" formed by the conjunction of the conditions of legality for

both principles and rules could not be a rule of recognition in the

positivist's sense because its reference to morality would make it inher-

ently controversial. Put another way, a controversial rule of recognition

could not be a rule of recognition in the epistemic sense; it could not

provide a reliable verification principle. For that reason, it could not be a

rule of recognition in the positivist sense. Interestingly, that is not quite the

argument Dworkin advances. To be sure, he argues that a rule of recogni-

tion of this sort could not constitute a rule of recognition in the positivist's

sense. Moreover, he argues that such a rule would be inherently contro-

versial. But the argument does not end with the allegation that such a rule

would be controversial. The controversial character of the rule is impor-

tant for Dworkin, not because it is incompatible with law as hard fact or

because a controversial rule cannot be a reliable verification principle, but

because a controversial rule of recognition cannot be a social rule. A

controversial rule of recognition cannot be a conventional one, or one

whose authority depends on its acceptance.

At the outset of the essay I distinguished between two kinds of con-

straints that might be imposed on the rule of recognition: those having to

do with substantive conditions of legality and those having to do with the

authority of the rule of recognition itself. The difference between Dwor-

kin's arguments against positivism in MOR-I and MOR-II is that, in the

former essay, the version of positivism he objects to is constrained in the

first way-legality must be determined by a noncontentful (or pedigree)

test-whereas the version of positivism he objects to in MOR-II is con-

strained in the second way-the rule-of-recognition's authority must be a

matter of convention.

Against the law-as-convention version of positivism, Dworkin actually

advances four related arguments, none of which, I want to argue, is ulti-

mately convincing. These are what I will refer to as: (1) the social rule

argument; (2) the pedigree argument; (3) the controversy argument; and

(4) the moral argument.10

A. The Social Rule Argument

Legal obligations are imposed by valid legal norms. A rule or principle

is a valid one provided it satisfies the conditions of legality set forth in the

rule of recognition. The question Dworkin raises in MOR-II concerns the

nature of duties under rule of recognition itself. Does the rule of recogni-

tion impose duties on judges because they accept it or because the rule is

defensible within a more comprehensive moral theory of law? For Dwor-

kin this is the question of whether the rule of recognition is a social or a

normative rule.

Dworkin's first argument in MOR-II against law-as-convention pos-

itivism is that the social rule theory provides an inadequate general

theory of duty. The argument is this: According to the social rule theory

an individual has an obligation to act in a particular way only if (l) there is a

general practice of acting in that way; and (2) the rule that is constructed

or built up from the practice is accepted from an internal point of view. To

accept a rule from an internal point of view is to use it normatively as

providing reasons both for acting in accordance with it and for criticizing

departures from it. But, as Dworkin rightly notes, there may be duties

even where no social practice exists, or where a contrary practice pre-

vails. This is just another way of saying that not every duty is one of

conventional morality.

If the positivist's thesis is that the social rule theory provides an ade-

quate account of the source of all noninstitutional duties or of the meaning

of all claims about such duties, it is surely mistaken. Not all duties im-

posed by rules are imposed by conventional rules. Fortunately the law-

as-convention version of positivism makes no such claim. The question is

not whether the social rule theory is adequate to account for duties gener-

ally; it is whether the theory accounts for the duty of judges under a rule

of recognition. An inadequate general theory of obligation may be an

adequate theory of judicial duty. Were one to take the social rule argument

seriously, it would amount to the odd claim that the rule of recognition

cannot be a social rule and, therefore, that obligations under it could not

be ones of conventional morality, simply because not every duty-

imposing rule is a social rule.

B. The Pedigree Argument

The first serious argument Dworkin makes against the social rule theory

of judicial obligation relies, in part, on the arguments in MOR-I. In meet-

ing the objection to MOR-I, I constructed a rule of recognition that set out

distinct conditions of legality for both rules (C) and moral principles (C1).

Let us abbreviate this rule as "C and C1." Dworkin's claim is that such a

rule cannot be a social rule.

The argument is this: The truth conditions in "C + C1" make reference

to moral principles as well as to legal rules. Unlike legal rules, moral

principles cannot be identified by their pedigree. Because to determine

which of a community's moral principles are legal ones will rely on the

content of the principles, it will be a matter of some controversy, But if

there is substantial controversy, then there cannot be convergence of

behavior sufficient to specify a social rule. The social rule theory requires

convergence of behavior, that is, a social practice. A nonpedigree stan-

dard implies controversy; controversy implies the absence of a social

practice; the absence of the requisite social practice means that the rule

cannot be a social rule. A rule of recognition that made reference to

morality-the kind of rule of recognition we constructed to overcome

Dworkin's objections in MOR-I-could not be a social rule and, there-

fore, could not be a rule of recognition in the positivist's sense.

The argument moves too quickly. Not every reference that a rule of

recognition might make to morality would be inherently controversial. It

does not follow from the fact that C + C1 refers to moral principles that

this rule cannot determine legality in virtue of some noncontent charac-

teristic of moral principles. For example, C1 could be an .'entrenchment"

requirement of the sort Rolf Sartorius has proposed, so that whether a

moral principle is a legal principle will depend on whether it is mentioned

in preambles to legislation and in other authoritative documents: The

more mentions, the more weight the principle receives. 11  Or C1 could state

that a moral principle is a legal principle only if it is widely shared by

members of the community. In short, the legality of a moral principle

could be determined by some of its noncontentful characteristics. In such

cases, to determine which moral principles are legally binding would be

no more troublesome or controversial than to determine which rules are

legal ones.

Though not every reference to morality will render a rule of recognition

controversial, some ways of identifying which of a community's moral

principles are law will. Suppose C1 makes moral truth a condition of

legality, so that a moral principle could not be part of a community's law

unless it were true. Whereas its entrenchment is not a controversial

characteristic of a moral principle, its truth is. Any rule of recognition that

made moral truth a condition of legality would be controversial. A con-

troversial rule of recognition results in divergence of behavior sufficient to

undermine its claim to being a social rule. If a rule of recognition is not a

social rule, it cannot be a rule of recognition in the positivist's sense.

Not every possible rule of recognition, therefore, would be a social

rule. For example, "the law is whatever is morally right" could never be a

rule of recognition in the positivist's sense. Because positivism of the sort

I want to defend holds that law is everywhere conventional-that (in the

language of this discussion) the rule of recognition in every community is

a social rule-it must be mistaken.

C. The Controversy Argument

Dworkin's view is that the rule of recognition in any jurisdiction is

either a social rule or a normative rule; it imposes a duty, in other words,

either because it is accepted or because it is true. Law-as-convention

positivism is the view that, in every community, the rule of recognition is

a social rule. At this level, negative positivism is the view that, in at least

one conceivable community, the rule of recognition is a social rule.

Natural law theory would then be the view that, in every conceivable legal

system, the rule of recognition is a normative rule. Dworkin's claim is that

the rule of recognition is a normative rule, and therein lies the justification

for placing him within the natural law tradition.

The argument in the previous section is compatible with some rules of

recognition being normative rules and others being social rules. For

example, a rule of recognition that made no reference to morality or, if it

did, referred only to noncontentful features of moral principles, might, for

all that the previous argument shows, still be a social rule. If it were,

Dworkin's arguments, based on the controversial nature of rules of rec-

ognition that refer to morality, would be inadequate to establish the nor-

mative theory of law.

What Dworkin needs is an argument that no rule of recognition can be a

social rule: That regardless of the conditions of legality it sets forth, no

rule of recognition can account for certain features of law unless it is a

normative rule. Dworkin has such an argument and it appears to be this:

Regardless of the specific conditions of legality it sets forth, every rule of

recognition will give rise to controversy at some point. For example, a

rule that made no reference to morality could still give rise to controversy

concerning either the weight to be given to precedent, or the question of

whether-and if so, to what extent-the present legislature could bind a

future one. Though the rule itself would not be controversial, particular

instances of it would be. Were the rule of recognition a social rule, it could

not impose duties on judges in such controversial cases. The existence of

judicial duties in controversial cases can only be explained by interpreting

the rule of recognition as a normative rule.

This argument relies on the fact that even rules of recognition which are

by and large uncontroversial will have controversial applications. In those

controversial cases, the social rule interpretation of the rule of recognition

could not account for the rule's imposing an obligation on judges. That is

because, in the social rule theory, obligations derive from convergent

practice; and in both the controversial, as well as the as yet unresolved,

cases there exists no convergent practice or opinion from which an obli-

gation might derive.

The rule of recognition is either a social rule or a normative rule. If it

imposes obligations in controversial cases, it cannot be a social rule.

Therefore, if the rule of recognition imposes a duty upon judges in con-

troversial cases, it must be a normative rule. Because the rule of recogni-

tion in every community is a normative rule, the obligations of judges

under it are ones of critical rather than conventional morality; and the

ultimate authority of law is a matter of morality, not convention.

The argument from controversy presupposes that judges are bound

by duty, even in controversial cases, under the rule of recognition.

Positivism, it appears, is committed to judicial discretion in such cases

and is, therefore, unable to explain either the source or nature of the duty.

Because the social rule theory of judicial obligation is unable to explain

the fact of judicial obligation in controversial cases, it must be false and,

therefore its alternative, the normative rule theory, true.

One response a positivist might make to Dworkin's argument is to deny

that in such cases judges are bound by duty, in which case the failure of

the social rule theory to account for judicial duty would not be trouble-

some. Dworkin quickly dismisses the plausibility of this response with the

offhand remark that such a view likens law to a game in which the partici-

pants agree in advance that there are no right answers and no duties where

sufficient controversy or doubt exists regarding the requirements of a

rule. The analogy to a game is supposed to embarrass positivism, but it

need not. Anyone even superficially familiar with Hart's work knows that

the bulk of examples he draws upon to illustrate his claims about rules,

law, and the nature of adjudication are drawn from games like baseball

and chess. So the positivist might welcome, rather than eschew, the anal-

ogy to games.

Whether it is advanced to support or to criticize positivism, the alleged

analogy to games is unsatisfying. The more interesting tack is to suppose

along with Dworkin that judges may be obligated by a rule of recognition,

even in its controversial applications, and then ask whether, in spite of

Dworkin's arguments to the contrary, the social rule theory can explain

this feature of law.

D. The Moral Argument

That Dworkin takes judicial obligations in cases involving controversial

applications of the rule of recognition to be ones of critical morality rather

than conventional practice is illustrated by the moral argument. Unlike

the previous arguments I have outlined, the moral argument is direct and

affirmative in the sense that, instead of trying to establish the in-

adequacies of the social rule theory, its purpose is to provide direct sup-

port for the normative interpretation of the rule of recognition. The argu-

ment is simply this: In resolving hard or controversial cases that arise

under the rule of recognition, judges do not typically cite the practice or

opinions of other judges. Because these cases are controversial, there

exists no convergent practice among judges to cite. Instead, in order to

resolve these disputes, judges typically appeal to principles of political

morality. For example, in determining how much weight to give prece-

dent, judges may apply alternative conceptions of fairness. If, as the

social rule theory claims, the source of a judge's duty depends on the rule

or principle he cites as its basis, the sources of judicial obligation in these

controversial cases are the principles of political morality judges cite as

essential to the resolution of the dispute. The duty of judges in controver-

sial cases can only be explained if the rule of recognition is a normative

one whose authority depends on its moral merits; whose normativity, in

other words, depends on moral argument of precisely the sort judges

appear to engage in.

E. Summary

Dworkin has three distinct, powerful arguments against law-as-

convention positivism. Each argument has a slightly different character

and force, The point of the pedigree argument is that a rule of recognition

that makes reference to the content of moral principles as a condition of

their legality will spur controversy and, because it will, it cannot be a

social rule, or, therefore, a rule of recognition in the positivist's sense.

The argument is weak in the sense that, even if sound, it would be inade-

quate to establish the normative account of the rule of recognition, Only

controversial rules of recognition fail to be social rules; for all the argu-

ment shows, uncontroversial rules of recognition may be social rules.

The more general argument from controversy appears to fill the gap left

by the pedigree argument. Here the argument is not that every rule of

recognition will be systematically controversial. Instead, the argument

relies on the plain fact that even basically uncontroversial rules of recog-

nition will have controversial instances, The social rule theory cannot

account for judicial obligation in the face of controversy. If the rule of

recognition imposes an obligation on judges in controversial cases, as

Dworkin presumes it does, the obligation can be accounted for only if the

rule is a normative one whose capacity to impose a duty does not depend

on widespread convergence of conduct or opinion. The point of the argu-

ment can be put in weaker or stronger terms. One can say simply that

obligations in controversial cases exist and positivism cannot account for

them; or one can put the point in terms of natural law theory as the claim

that the duties that exist are ones of critical morality, rather than conven-

tional practice.

The point of the moral argument is that, in resolving hard cases, judges

appear to rely on principles of political morality rather than on convergent

social practice. Judges apparently believe that they are bound to resolve

these controversies and, more important, that their duty to resolve them

in one way rather than another depends on the principles of morality to

which they appeal.  

IV. CONVENTION AND CONTROVERSY

Each of the objections to the social rule theory can be met.12 Consider

the pedigree argument first, that is, the claim that a rule of recognition

which refers to morality-which has a C1 clause satisfied by some

norm-will be controversial and, therefore, cannot be a social rule of

recognition. Suppose the clause in the rule of recognition states: The law

is whatever is morally correct. The controversy among judges does not

arise over the content of the rule of recognition itself. It arises over which

norms satisfy the standards set forth in it. The divergence in behavior

among officials as exemplified in their identifying different standards as

legal ones does not establish their failure to accept the same rule of recog-

nition. On the contrary, judges accept the same truth conditions for prop-

ositions of law, that is, that law consists in moral truth. They disagree

about which propositions satisfy those conditions. While there may be no

agreement whatsoever regarding which standards are legal ones-since

there is no agreed upon standard for determining the truth of a moral

principle-there is complete agreement among judges concerning the

standard of legality. That judges reach different conclusions regarding the

law of a community does not mean that they are employing different

standards of legality. Since disagreement concerning which principles

satisfy the rule of recognition presupposes that judges accept the same

rule of recognition, the sort of controversy envisaged by the pedigree

argument is compatible with the conventionalist account of the authority

of the rule of recognition.

Notice, however, that were we to understand the rule of recognition

epistemically, as providing a reliable test for identifying law, rather than

as specifying truth conditions for statements of law, the sort of con-

troversy generated by a rule of recognition like the law is whatever is

morally right would be problematic, since the proposed rule of recognition

would be incapable of providing a reliable test for identifying legal norms.

This just draws our attention once again both to the importance of distin-

guishing between the epistemic and semantic interpretations of the rule of

recognition, and to the necessity of insisting upon the semantic inter-

pretation of it.

Even on the semantic interpretation, the phrase "controversy in the

rule of recognition" is ambiguous. Controversy may arise, as it does in

the previous case, over which norms satisfy the conditions of legality set

forth in the rule of recognition; or it can arise over the conditions of

legality set out in the rule of recognition. Cases of the first sort are the

ones Dworkin envisions arising from a rule of recognition that includes a

clause specifying legality conditions for moral principles. These cases are

not problematic because controversy presupposes agreement about and

acceptance of the rule of recognition. In contrast, the claim that every rule

of recognition will be controversial in some of its details is precisely the

claim that, in some cases, controversy will arise over the content or

proper formulation of the rule of recognition itself. The question that

these cases pose is not whether judges agree about which norms satisfy

the same rule of recognition; rather, it is whether judges can be said to be

applying the same rule. Since the social rule theory requires of the rule of

recognition that its formulation be specified by convergence of behavior

or belief, the controversy concerning the proper formulation of the rule

means that the rule cannot be a social rule and, therefore, not a rule of

recognition in the positivist's sense.

One way of interpreting Dworkin's claim is that, wherever controversy

exists in the proper formulation of a rule, the rule cannot be a conven-

tional or social rule. This is counterintuitive, since all rules-those of

conventional as well as critical morality-are vague at points and, there-

fore, their application in some contexts will be controversial. If we take

Dworkin to be making the argument that the existence of controversy is

straightforwardly incompatible with the idea of a social rule, then no rule

could ever be a social rule. Certainly, in spite of the controversial nature

of all rules governing behavior, we are able to distinguish (at least in broad

terms) the conventional rules from those whose authority depends on

their truth.

A more sympathetic and plausible reading of Dworkin is that he does

not mean to contest the existence of social rules. Instead his claim is that

social rules cannot account for duties beyond the range of convergent

practice. Social rules cannot explain duties in controversial cases. With

respect to the rule of recognition, the social rule theory cannot account for

the obligation of judges to give the correct formulation of the rule of

recognition in its controversial instances. On the assumption that judges

have such an obligation, the social rule theory fails. Only a normative

interpretation of the rule of recognition can explain the duty in cases of

divergent opinions or conduct, since the duty, according to the normative

theory, does not derive from convergent practice but from sound moral

argument.

Schematically, Dworkin's argument is as follows.

1. 
Every rule of recognition will be controversial with respect to its scope and,

therefore, with respect to the nature and scope of the obligations it imposes.

2.
 Nevertheless, in resolving disputes involving controversial aspects of the rule,

judges are under an obligation, as they are in the uncontroversial cases, to give

the right answer.

3.
 The social rule theory which requires convergence of behavior as a condition of

an obligation cannot account for the obligation of judges in 2.

4. 
Therefore, positivism cannot account for judicial obligation in 2.

5. 
Therefore, only a normative theory of law in which the duty of judges depends

on moral argument rather than convergent practice can account for judicial

duty in 2.

As I suggested earlier, a positivist might respond by denying the truth of

2, that is, that judges are obligated in controversial cases in which behav-

ior and opinion diverge. Hart, for one, denies 2, and he appears to do so

because he accepts 3. That he denies 2 is made evident by his charac-

terizing these kinds of cases as involving "uncertainty in the rule of rec-

ognition" in which "all that succeeds is success." If a positivist were to

deny 2 to meet Dworkin's objections on the grounds that he (the

positivist) accepts 3, it would be fair to accuse him of begging the ques-

tion. He would be denying the existence of judicial obligation simply be-

cause his theory cannot account for it. Moreover, from a strategic point of

view, it would be better to leave open the question of whether such duties

exist, rather than to preclude the very possibility of their existence as a

consequence of the theory; otherwise any argument that made the exis-

tence of such duties conceivable would have the effect of completely

undermining the theory. Notice, however, that Dworkin is led to an

analogous position, since his argument for the normative theory of law 

(i.e., 5) requires that judges are under obligations in every conceivable

controversial case (i.e., 2). The social rule theory logically precludes judi-

cial obligation in such cases; the normative theory requires it. Both theo-

ries of law will fail, just in case the existence of judicial duty in controver-

sial cases involving the rule of recognition is a contingent feature of law.

In other words, if it turns out that in some legal systems judges have an

obligation to provide a particular formulation of the rule of recognition

when controversy arises over its proper formulation, whereas in other

legal systems no such duty exists and judges are free to exercise

discretion-at least until one or another formulation takes hold-both the

theory that logically precludes judicial duties in all controversial cases,

and that which logically entails such duties, will fail.

Denying the existence of the duties to which Dworkin draws attention is

a strategy that will not serve the positivist well. One alternative would be

to admit the existence of the duty in some cases, but to give up the social

rule theory according to which the nature and scope of a duty are com-

pletely specified by convergent practice in favor of some other theory

concerning the way in which conventional or social rules give rise to

duties. This is a promising line of argument I am not prepared to discuss

here. However, it seems to me that the discussion of conventions in David

Lewis's brilliant book, Convention, 13 might provide the theoretical foun-

dations for an alternative to the standard social rule theory. Briefly, the

idea is that the duties imposed by social rules or conventions are the results

of expectations that arise from efforts to coordinate behavior. Vested,

warranted expectations may extend beyond the area of convergent prac-

tice, in which case the obligations to which a social rule gives rise might

cover controversial, as well as uncontroversial, cases.14

Another alternative strategy, the one I have been trying to develop,

follows the social rule theory in restricting the duty imposed by a conven-

tional rule to the area of convergent practice. In this view if controversy

arises in the rule of recognition itself, it does not follow that the judges are

free to exercise discretion in providing a formulation of the rule. What

counts is not whether controversy exists, but whether there exists a prac-

tice among judges of resolving the controversy in a particular way. And to

answer the question of whether such a practice exists, we do not look to

the rule of recognition-whose conditions of legality are presumably in

dispute-but to the social rule constituted by the behavior of judges in

applying the rule of recognition. Whether a duty exists will depend,

in part, on whether the judges have developed an accepted social practice

of resolving these controversies in a particular way.

Suppose that, in applying the rule of recognition, judges have de-

veloped a practice of resolving controversial instances of it. Suppose

further that in some jurisdictions, for example, the United States and

England, judges, by and large, resolve such disputes, as Dworkin believes

they do, by providing arguments of principle; so that in determining, for

example, whether and to what extent the Supreme Court can review the

constitutionality of federal legislation, judges argue from principles of

political morality, for example, the separation of powers and so on. Ac-

cording to Dworkin, we would have a controversy in the rule of recogni-

tion itself that judges would be required to resolve in the appropriate way;

and the obligation of judges would derive from principles of morality that

constitute the best argument. This is the essence of what I referred to as

the "moral argument," and it would show that the rule of recognition is a

normative, not a social, rule.

For the traditional positivist, we would have a case in which no obliga-

tion existed, where all that succeeded was success: A case in which the

judges' recourse to the principles of political morality necessarily in-

volved an exercise of discretion.

Both of these positions are mistaken. If, as Dworkin supposes, judges

as a general rule look to moral principles in resolving controversial fea-

tures of the rule of recognition, then there exists a practice among them of

resolving controversial aspects of the rule of recognition in that way; that

is, as the moral argument suggests judges in the United States and Britain

do. If this is, in fact, the practice of judges in constitutional democra-

cies like ours-as it must be if Dworkin's arguments are to be taken

seriously-and if the practice is critically accepted by judges, then there

is a legal duty even in controversial cases: A duty that does not derive

from the principles judges cite (as in Dworkin) but from their acceptance

of the practice of resolving these disputes by offering substantive moral

arguments. All Dworkin's arguments really show is that judges have

adopted critically the practice that the best moral argument wins, which

explains both their appeal to substantive moral principles and, contrary to

the traditional positivist, their duty to do so.

What, in Dworkin's view, is evidence for the normative theory of the

rule of recognition-that is, general and widespread appeal to moral prin-

ciple to resolve controversies in it-is, in my view, evidence of the exis-

tence of a social practice among judges of resolving such disputes in a

particular way; a practice that specifies part of the social rule regarding

judicial behavior. The appeal to substantive moral argument is, then,

perfectly compatible with the conventionalist account of law.

To argue that the appeal to moral argument is compatible with the

conventionalist account is not to establish that account, since the appeal

to moral argument as a vehicle of dispute resolution is also consistent with

the normative theory of law. One could argue that, at most, my argument

shows only that Dworkin's arguments, which rely on both the controver-

sial nature of law and the appeal to moral principle to resolve controversy,

are inadequate to undermine positivism. We need some further reason to

choose between the normative and conventional theories of law.

Dworkin has taken the "acid test" for positivism to be whether it can

account for judicial behavior in jurisdictions, such as the United States

and England, in which both prospective litigants and judges believe that

disputes which arise because of controversy in the rule of recognition are

to be resolved, not by discretion, but by principled argument. His argu-

ments are all to the effect that positivism cannot account for either the

expectations of litigants or the behavior of judges, because positivism is

committed to discretion whenever controversy arises. If controversy

arises in a rule subordinate to the rule of recognition, positivism is com-

mitted to discretion in virtue of the theory of language it adopts that

makes so much of the difference between "core" and "penumbra" in-

stances of general terms. If controversy arises in the rule of recognition

itself, positivism is committed to discretion because the rule of recogni-

tion is a social rule specified by the behavior of judges; and a social rule

can impose an obligation only to the extent behavior converges, that is,

only in the absence of controversy. I have argued that, contrary to Dwor-

kin, positivism can, in fact, account for the obligations of judges in con-

troversial instances of the rule of recognition, since the existence of con-

troversy does not preclude the existence of conformity of practice in

resolving it. If I am correct, neither the existence of controversy nor the

appeal to moral argument in certain jurisdictions as necessary to its reso-

lution are incompatible with law-as-convention positivism. What then is

the acid test?

For the normative theory of law to be correct, judges must be under a

legal obligation to resolve controversies arising in every conceivable rule

of recognition by reliance on substantive moral argument. That is because

Dworkin's version of the normative theory entails the existence of judicial

duty in all cases, and because the resolution of the dispute must involve

moral argument. After all, if the rule of recognition is, as Dworkin claims,

a normative rule, then its authority rests on sound moral argument and the

resolution of disputes concerning its scope must call for moral argument.

Were judges to rely on anything else, the authority of the rule of recogni-

tion will not be a matter of its moral merits; or if they appeal to nothing at

all, then in such jurisdictions we would have reason to believe that judges

are under no particular obligation to resolve a controversy in the rule of

recognition.

The real acid test seems to be not whether positivism of the sort I am

developing can account for judicial obligations in the kinds of cases we are

discussing, but whether these obligations constitute a necessary feature of

law which, in every jurisdiction, is imposed by moral principle. As long as

the existence of such duties is a contingent feature of law, as is the duty to

resolve disputes by appealing to moral argument, the normative theory of

law is a less plausible account than is the conventionalist theory. Indeed,

it seems straightforwardly false, since we can imagine immature legal

systems (which are legal systems nonetheless) in which no practice for

resolving disputes in the rule of recognition has as yet developed-where

all that succeeds is success. Or we could imagine the development of

considerably less attractive practices for resolving such disputes, for

example, the flip of a coin: heads, defendant wins; tails, plaintiff does. In

the first sort of legal system, it would seem odd to say judges were legally

bound to resolve such disputes (though they might always be morally

bound to do so), since no practice had as yet developed. Eventually, such

a practice is likely to develop, and the range of judicial discretion will

narrow as the practice becomes widespread and critically accepted. As

the second example shows, the practice that finally develops need not

conform to judicial practice in the United States and England. Though

judicial discretion narrows as the range of judicial obligation expands, it

may do so in a way that is considerably less attractive than the moral

argument envisions; in a way that is, in fact, less attractive than a system

in which all that succeeded was success.

Unlike traditional positivism, which has trouble explaining judicial be-

havior in mature legal systems, and the normative theory of law, which

has difficulty explaining developing and immature legal systems (for the

reasons that the first precludes obligations in controversial cases, while

the second requires them), law-as-convention positivism understands

such duties to be a contingent feature of law that can be explained as

arising from the critical acceptance of a practice of dispute resolution,

rather than from the principles of morality which judges under one kind of

practice might cite.

V. CONCLUSION

Dworkin makes three correct observations about the controversial na-

ture of some legal standards.

1. A legal system can (and does in the United States and Britain) rec-

ognize certain standards as part of the law even though they are "essen-

tially controversial" in the sense that there may be disagreements among

judges as to which these are, and there is no decision procedure which,

even in principle, can demonstrate what they are, and so settle dis-

agreements.

2. Among such essentially controversial legal standards are moral prin-

ciples owing their status as law to their being "true" moral principles,

though their "truth" cannot be demonstrated by any agreed upon test.

3. The availability of such controversial principles fills the "gaps" left

by ordinary sources of law, which may be partially indeterminate, vague,

or conflicting. So that, at least with respect to the resolution of disputes

involving standards subordinate to the rule of recognition, a judge never

has to exercise lawmaking power or "discretion" to fill the gaps or

remove the indeterminancy if such moral principles are a part of the law.

In this essay, I have drawn distinctions among three versions of

positivism and have discussed their relationship to Dworkin's claims: (1)

“'Negative positivism," the view that the legal system need not recognize

as law .'controversial" moral standards; (2) "positive, hard-facts

positivism," the view that controversial standards cannot be regarded as

law and, hence, rejects Dworkin's three points; (3) "positive, social rule

positivism," which insists only on the conventional status of the rule of

recognition but accepts Dworkin's three points.

Since the inclusion of controversial moral principles is not a necessary

feature of the concept of law, Dworkin's arguments to the effect that such

principles figure in judicial practice in the United States and in Britain, are

inadequate to undermine the very weak claim of negative positivism. On

the other hand, if Dworkin is right-and I am inclined to think that he

is-in thinking that controversial moral principles sometimes figure in

legal argument, then any form of positivism that is committed to the

essentially noncontroversial nature of law is mistaken. Fina1ly, what I

have tried to do is to develop a form of positivism which accepts the

controversial nature of some legal reasoning, while denying that this is

incompatible with the essential, affirmative claim of the theory that law is

everywhere conventional in nature. If I am correct, there is a form of

positivism which can do justice to Dworkin's insights while rendering his

objections harmless.l5

*I am indebted to William Wilcox, David Lyons, John Koethe, and especially Ken Kress and an anonymous referee for their thoughtful comments on earlier drafts of this paper. I am also grateful to those who attended presentations of earlier drafts of this paper at Cornell University and the University of Toronto for their helpful remarks,
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I Dworkin's claim that positivism is committed to a pedigree standard of legality is too narrow. What he means to argue, I believe, is that positivism is committed to some form of "noncontentful" criterion of legality, of which a pedigree standard would be one. For ease of exposition, I will use “pedigree test"' broadly to mean any sort of noncontentful criterion of legality. 

2  See pp. 145-148 infra.

3 The phrase "truth as a moral principle as a condition of legality" does seem a bit awkward. However, any other phrase, such as "moraljty as a condition of legality," or "moral content as a condition of legality" would be ambiguous, since it would be unclear whether the separability thesis were a claim about the relationship between law and critical morality or between law and conventional morality. My understanding of the separability thesis is as a denial of a constitutive relationship between law and critical morality. For another interpretation of the separability thesis se'; p. 152 infra.

4. This seems to be in the form of positivism David Lyons advances to meet Dworkin's objections to positivism. cf. David Lyons, Review: Principles, Positivism, and Legal Theory, 87 Yale L. J. 415 (1977).
5 But see Rolf Sartorius, Social Policy and Judicial Legislation, 8 Am. Philosophical Q. 151,(1971); Jules Coleman, Review, Taking Rights Seriously, 66 Calif. L. Rev. 885 (1978); and pp. 149-150infra.
6. The following characterization of positivism in virtue of motivations for the separability thesis was developed after numerous discussions with Professor Dworkin. I am particularly grateful to him for remarks, but it is likely that I have not put the characterizations as well as he would have.

7.  That is because legal realism is skeptical about the existence of legal facts. Legal facts are "created" by official action; they are not "out there” to be discovered by judges.  Scientific or metaphysical realism maintains exactly the opposite view of facts.

8. See note 5 supra.
9. Often overlooked is the fact that there are two distinct arguments for discretion: One relies on the controversial nature of penumbra cases involving general terms; the other relies on the finiteness of legal standards. The first argument is actually rooted in a theory of language; the second, which would survive a rejection of that theory, relies on gaps in the law. See Coleman, supra note 5. 
10 Dworkin does not explicitly distinguish among these various arguments, nor does he label any of them. The labels and distinctions 'are mine.

II Sartorius; supra note 5; Dworkin himself discusses, but wrongly rejects this possibility; see Model of Rules I, in Taking Rights Seriously 977 (1977). See also C. L. Ten's useful discussion, The Soundest Theory of Law, 88 Mind 522 (1979).
12 There are two ways in which we might understand the notion of a social rule. Under one interpretation, not every rule of recognition would be a social rule; under the other, each would be. As both Hart and Dworkin use the term, a social rule is specified by behavior. It cannot be formulated in the absence of a practice, and the nature of the practice determines the scope of the rule and the extent of the duties it imposes. The rule that men must doff their hats upon entering church is a social role in this sense. Not every rule of recognition, however, is a social rule in this sense for two reasons. First, at least in some jurisdictions, the content of the rule may be specified prior to the existence of an appropriate practice. For example, the formulation of the Constitution of the United States did not require the existence of the relevant judicial practice; it preceded the practice. No doubt ambiguities and other uncertainties in the rule are resolved through judicial practice; nevertheless, the general form and nature of the rule had been specified without regard to practice. Second, whereas Dworkin's contrast between social rule and normative rule theories of law turns on the manner in which legal rules give rise to duties, the rule of recognition is not itself a duty-imposing rule. We might construct a broader notion of a social rule. In this sense a rule win be a social rule if its existence or authority depends, in part, on the existence of a social practice. Here the requirement is not that the rule's proper formulation be specified by practice. Instead, the claim is that the authority of the rule depends on the existence of a practice. The rule itself may be specifiable, at least in general terms and at some points in time, without regard to the practice. However, in the absence of the practice, the rule is empty in that it is incapable of providing justifications for action. In short, its normativity depends on the practice, though its content need not be specified by it. Every rule of recognition for the positivist is a social rule in this sense.

13 David Lewis. Convention: A Philosophical Study (1969).

14  Gerald Postema has been trying to develop an alternative to the social rule theory that relies heavily on Lewis's theory of conventions. See Gerald J. Postema, Coordination and Convention at the Foundations of Law, II J. Legal Stud., this issue.

15  I have refrained from discussing the arguments against positivism that Dworkin advances in his brilliant essay "Hard Cases" because in that essay Dworkin reveals himself to be much more of a conventionalist than he would have us believe. The main purpose of that essay is to provide a theory of adjudication that makes plain the sense in which right answers and judicial obligations exist in controversial cases. If Dworkin makes his case for right answers, positivism-at least versions of it that deny judicial duty in the face of controversy-must be mistaken. Moreover, Dworkin attempts to show that the theory of adjudication which provides right answers necessarily makes morality part of the concept of law. Some comments regarding at least this latter claim are in order. Dworkin's general theory of adjudication may he explicated as follows. A case, A, comes before an appellate judge. The judge must decide whether to give a decision in favor of the defendant (decision D), or in favor of the plaintiff, D*. In making his decision, the judge notes that there exists a large body of settled law, S, that is suitably purged of its ”mistakes." (Dworkin has a theory of the way in which judges identify mistaken decisions). Once S has been purged of mistakes, it can be systematized. The judge is required then to construct a theory of law that best explains and justifies S by subsuming S under a set of general principles that constitute the best explanation of S.   These principles constitute the soundest theory of the existing law (STL). Dworkin employs the standard philosophic notion of explanation so that if STL explains S, then S follows logically or theoretically from STL. Once STL is constructed the judge must ask whether either D or ~D follows from it.  If either statement follows logically from STL, the case presents no problem for the positivist. In the event that neither D nor ~D follows logically from STL, the case is one that, for the positivists at least, calls for discretion, since both conclusions are equally inadequately warranted by the existing law. Dworkin's theory of adjudication here departs from positivism For while neither D nor ~D is entailed by STL, either D or ~D, but not both, "coheres" or "fits" best with it. While neither a decision in favor of the plaintiff nor the defendant is a logical consequence of the soundest theory of law, one, but not the other, is a coherence consequence of it. Whichever is the coherence consequence is the "right" answer, the one the judge is obligated to provide. More important, in determining the right answer the judge is required to invoke considerations of morality, since the soundest theory of law not only explains the settled law but justifies it as well. While I have other systematic objections to the argument for right answers, I doubt that the theory of adjudication Dworkin outlines accurately dcscribes judicial practice everywhere, or that it is a necessary feature of legal practice. More important for our present purposes, the claim that determining right answers necessarily involves a moral theory of law which is incompatible with the conventionalist account of law is simply mistaken. On the contrary, Dworkin's argument is thoroughly conventionalist in nature. First, Dworkin must be committed to some standard version of a rule of recognition, since he is committed to a judge's being able to identify the existing body of settled law. Like the positivists he criticizes, Dworkin is, therefore, committed to an epistemic rule of recognition-at least for determining settled law. In Dworkin's view, the judge must construct a theory of law that explains the settled law once it is discovered. The theory of law consists in a set of principles which explain and justify S. The argument for the claim that the soundest theory of law is a moral theory rests either on the requirement that the principles justify the law, or on the claim that the principles which constitute the theory are moral principles. In neither case can the argument be sustained. Dworkin's argument for the justification requirement relies on a deeper principle of political responsibility; the judge must be able to give reasons in support of his decisions by showing a consistency between this, and previous, similar cases. The notion of justification, however, is ambiguous. There are both weaker and stronger notions of justification. On the other hand, there is the notion of justification that is part of critical morality according to which if a principle or decision is justified it is morally defensible. In this sense, bad law can never be morally justified. But Dworkin (rightly) believes that bad law can be law nonetheless, so he cannot mean that the best theory of law justifies the existing law in the sense that it shows the law to be morally defensible. It is clear, then, that the principle of political responsibility requires the weaker notion of justification. This notion is institutional in nature and is akin to the requirement of consistency or formal justice, the requirement that like cases be treated alike. But then this notion of justification does not establish the link between law and critical morality necessary to undermine positivism. The argument that the best theory of law is a moral theory because it consists in a set of moral principles fails primarily because the principles which constitute the best theory do not do so because they are true, but because they best systemize the existing law.
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