Jerome Frank

LEGAL REALISM

We have talked much of the law. But what is "the law"? A complete definition

wou1d be impossible and even a working definition would exhaust the patience of the

reader. But it may not be amiss to inquire what, in a rough sense, the law means to the

average man of our times when he consults his lawyer.

The Jones family owned the Blue & Gray Taxi Company, a corporation 

incorporated in Kentucky. That company made a contract with the A & B Railroad Company, also a Kentucky corporation, by which it was agreed that the Blue & Gray Taxi Company was to have the exclusive privilege of soliciting taxi-cab business on and adjacent to the railroad company's depot.

A rival taxi cab company, owned by the Williams family, the Purple Taxi Company, began to ignore this contract; it solicited business and parked its taxi-cabs in places assigned by the railroad company to the Blue & Gray Company and sought in other ways to deprive the Blue & Gray Company of the benefits conferred on it by the agreement with the railroad.

The Jones family were angered; their profits derived from the Blue & Gray stock,

which they owned, were threatened. They consulted their lawyer, a Louisville practitioner, and this, we may conjecture, is about what he told them: "I'm afraid your contract is not legally valid. I've examined several decisions of the highest court of Kentucky and they pretty clearly indicate that you can't get away with that kind of an agreement in this state. The Kentucky court holds such a contract to be bad as creating an unlawful monopoly. But I'll think the matter over. You come back tomorrow and I'll try meanwhile to find some way out."

So, the next day, the Joneses returned. And this time their lawyer said he thought

he had discovered how to get the contract sustained: "You see, it's this way. In most

courts, except those of Kentucky and of a few other states, an agreement like this is 

perfectly good. But, unfortunately, as things now stand, you'll have to go into the Kentucky courts.

"If we can manage to get our case tried in the Federal court, there's a fair chance

that we'll get a different result, because I think the Federal court will follow the majority

rule and not the Kentucky rule. I'm not sure of that, but it's worth trying.

"So this is what we'll do. We'll form a new Blue & Gray Company in Tennessee.

And your Kentucky Blue & Gray Company will transfer all its assets to the new Tennessee Blue & Gray Company. Then we'll have the railroad company execute a new contract with the Tennessee Blue & Gray Company, and at the same time cancel the old contract and, soon after, dissolve the old Kentucky Blue & Gray Company."

"But," interrupted one of the Joneses, "what good will all that monkey-business

do?"

The lawyer smiled broadly. "Just this," he replied with pride in his cleverness.

"The A & B Railroad Company is organized in Kentucky. So is the Purple Taxi which

we want to get at. The Federal Court will treat these companies as if they were citizens

of  Kentucky. Now a corporation which is a citizen of Kentucky can't bring this kind of

suit in the Federal Court against other corporations which are also citizens of Kentucky.

But if your company becomes a Tennessee corporation, it will be considered as if it were

a citizen of Tennessee. Then you new Tennessee company can sue the other two in the

Federal court, because the suit will be held to be one between citizens of different states.

And that kind of suit, based on what we lawyers call 'diversity of citizenship,' can be

brought in the Federal court by a corporation which organized Tennessee against corporations which are citizens of another State, Kentucky. And the Federal court, as I said, ought to sustain your contract."

"That sounds pretty slick," said one of the Joneses admiringly. "Are you sure it

will work?"

"No," answered the lawyer. "You can't ever be absolutely sure about such a plan. I can't find any case completely holding our way on all these facts. But I'm satisfied that's the law and that that's the way the Federal court ought to decide. I won't guarantee success. But I recommend trying out my suggestion."

His advice was followed. Shortly after the new Tennessee Blue & Gray Company

was organized and had entered into the new contract, suit was brought by the Joneses'

new Blue & Gray Corporation of Tennessee in the Federal District Court against the

competing Purple Co. and the railroad company. In this suit, the Blue & Gray Taxi

Company of Tennessee asked the cou1d to prevent interference with the carrying out of its railroad contract.

As the Joneses' lawyer had hoped, the Federal court held, against the protest of the Purple Company's lawyer, first that such a suit could he brought in the Federal court and, second, that the contract was valid. Accordingly the court enjoined the Purple Company from interfering with the depot business of the Joneses' Blue & Gray Company. The Joneses were elated, for now their profits seemed once more assured.

But not for long. The other side appealed the case to the Federal Circuit Court of

Appeals. And the Joneses' lawyer was somewhat worried that that court might reverse

the lower Federal court. But it didn't and the Joneses against were happy.

Still the Purple Company persisted. It took the case to the Supreme Court of the

United States. That Court consists of nine judges. And the Joneses' lawyer couldn’t be

certain just how those judges would line up on all the questions involved. "Some new

men on the bench, and you never can tell about Holmes and Brandeis. They're very

erratic," was his comment.

When the United States Supreme Court gave its decision, it was found that six of

the nine judges agreed with counsel for the Joneses. Three justices (Holmes, Brandeis

and Stone) were of the contrary opinion. But the majority governs in the United States

Supreme Court, and the Joneses' prosperity was at last firmly established.

Now what was "the law" for the Joneses, who owned the Blue & Gray Company,

and the Williams, who owned the Purple Company'! The answer will depend on the

date of the question. If asked before the new Tennessee company acquired the contract,

it might have been said that it was almost surely "the law" that the Joneses would lose;

for any suit involving the validity of that contract could then have been brought only in

the Kentucky state cou1d and the prior decisions of that court seemed adverse to such al1

agreement.

After the suggestion of the Joneses' lawyer was carried out and the New Tennessee corporation owned the contract, "the law," was more doubtful. Many lawyers would have agreed with the Joneses' lawyer that there was a good chance that the Jones family would be victorious if suit were brought in the Federal courts. But probably an equal number would have disagreed: they would have said that the formation of the new Tennessee company was a trick used to get out of the Kentucky courts and into the Federal court, a trick of which the Federal court would not approve. Or that, regardless of that question, the Federal court would follow the well-settled Kentucky rule as to the invalidity of such contracts as creating unlawful monopolies (especially because the use of  Kentucky real estate was involved) and that therefore the Federal court would decide

against the Joneses. "The law," at any time before the decision of the United States

Supreme Court, was indeed unsettled.' No one could know what the court would decide.

Would it follow the Kentucky cases? If so, the law was that no "rights" were conferred

by the contract. To speak of settled law governing that controversy, or of the fixed legal

rights of those parties, as antedating the decision of the Supreme Court, is mere 

verbiage. If two more judges on that bench had agreed with Justices Holmes, Brandeis and Stone, the law and the rights of the parties would have been of a directly opposite kind.

After the decision, "the law" was fixed. There were no other courts to which an

appeal could be directed. The judgment of the United States Supreme Court could not be

disturbed and the legal "rights" of the Joneses and the Williams were everlastingly

established.

We may now venture a rough definition of law from the point of view of the aver-

age man: For any particular lay person, the law, with respect to any particular set of facts, is a decision of a court with respect to those facts so far as that decision affects that particular person. Until a court has passed on those facts no law on that subject is yet in

existence. Prior to such a decision, the only law available is the opinion of lawyers as to

the law relating to that person and to those facts. Such opinion is not actually law but

only a guess as to what a court will decide.2

Law, then, as to any given situation is either (a) actual law, i.e., a specific past

decision, as to that situation,' or (b) probable law, i.e., a guess as to a specific future

decision.

Usually when a client consults his lawyer about "the law," his purpose is to ascertain not what courts have actually decided in the past but what the courts will probably decide in the future. He asks, "Have I a right, as a stockholder of the American Taffy Company of Indiana, to look at the corporate books?" Or, "Do I have to pay an inheritance tax to the State of New York on bonds left me by my deceased wife, if our residence was in Ohio, but the bonds, at the time of her death, were in a safety deposit box in New York'!" Or, "Is there a right of 'peaceful' picketing in a strike in the State of California?" Or, "If Jones sells me his Chicago shoe business and agrees not to compete for ten years, wilt the agreement be binding?" The answers (although they may run "There is such a right," "The law is that the property is not taxable," "Such picketing is unlawful,"  "The agreement is not legally binding") are in fact prophecies or predictions of judicial action. It is from this point of view that the practice of law has been aptly termed an art of prediction.

Actual specific past decisions, and guesses as to actual specific future decisions. Is that how lawyers customarily define the law? Not at all.

NOTES

1.

That is, it was unsettled whether the Williams had the energy, patience and money to

push an appeal. If not, then the decision of the lower Federal court was the actual settled

law for the Jones and Williams families.

2.

The United States Supreme Court has wittingly been called tile "court of ultimate 

conjecture."

3. That is, a past decision in a case which has arisen between the specific per-

sons in question as to the specific facts in question. Even a past decision fixes the rights

of the parties to the suit only to a limited extent. In other words, what a court has actually

decided as between the parties may in part still be open to question by other courts and

therefore may continue to be the subject of guesses.

4.

The emphasis in this book on the conduct of judges is admittedly artificial. Lawyers and

their clients are vitally concerned with the ways of all governmental officials and with the

reactions of non-official persons to the ways of judges and other officials. There is a 

crying need in the training of lawyers for clear and unashamed recognition and study of all these phenomena as part of the legitimate business of lawyers.

But one job at a time. Inasmuch as the major portion of a lawyer's time is today

devoted to predicting or bringing about decisions of judges, the law considered in this

book is "court law," "actual law," and "probable law" here discussed mean "actual or

probable court law." This limitation, while artificial, is perhaps the more excusable

because it roughly corresponds to the notion of the contemporary laymen when 

consulting his lawyer.

Of course, anyone can define "law" as he pleases. The word "law" is ambiguous

and it might be well if we could abolish it. But until a substitute is invented, it seems not

improper to apply it to that which is central in the work of the practising lawyer. This

book is primarily concerned with" law" as it affects the work of the practising lawyer and the needs of the clients who retain him.

From that point of view, court law may roughly be defined as specific past or

future judicial decisions which are enforced or complied with.

