FORMALISM AND RULE-SCEPTICISM

I. THE OPEN TEXTURE OF LAW

In any large group general rules, standards, and principles must be the main instrument of social control, and not particular directions given to each individual separately. If it were not possible to communicate general standards of conduct, which multitudes of individuals could understand, without further direction, as requiring from them certain conduct when occasion arose, nothing that we now recognize as law could exist. Hence

the law must predominantly, but by no means exclusively, refer to classes of person, and to classes of acts, things, and circumstances; and its successful operation over vast areas of social life depends on a widely diffused capacity to recognize particular acts, things, and circumstances as instances of the general classifications which the law makes.

Two principal devices, at first sight very different from each other, have been used for the communication of such general standards of conduct in advance of the successive occasions on which they are to be applied. One of them makes a maximal

and the other a minimal use of general classifying words.  The first is typified by what we call legislation and the second by precedent. We can see the distinguishing features of these in the following simple non-legal cases. One father before going to church says to his son, 'Every man and boy must take off his hat on entering a church.' Another baring his head as he enters the church says, 'Look: this is the right way to behave on such

occasions.'

The communication or teaching of standards of conduct by example may take different forms, far more sophisticated than our simple case. Our case would more closely resemble the legal use of precedent, if instead of the child being told on the particular occasion to regard what his father did on entering the church as an example of the right thing to do, the father assumed that the child would regard him as an authority on proper behaviour, and would watch him in order to learn the way to behave. To

approach further the legal use of precedent, we must suppose that the father is conceived by himself and others to subscribe to traditional standards of behaviour and not to be introducing new ones.

Communication by example in all its forms, though accompanied by some general verbal directions such as 'Do as I do', may leave open ranges of possibilities, and hence of doubt, as to what is intended even as to matters which the person seeking to communicate has himself clearly envisaged. How much of the performance must be imitated? Does it matter if the left hand is used, instead of the right, to remove the hat? That it is done

slowly or smartly? That the hat is put under the seat? That it is not replaced on the head inside the church? These are all variants of general questions which the child might ask himself: 'In what ways must my conduct resemble his to be right?' 'What precisely is it about his conduct that is to be my guide?' In understanding the example, the child attends to some of its aspects rather than others. In so doing he is guided by common sense and knowledge of the general kind of things and purposes which adults think important, and by his appreciation of the general character of the occasion (going to church) and the kind

of behaviour appropriate to it. 

In contrast with the indeterminacies of examples, the communication of general standards by explicit general forms of language ('Every man must take off his hat on entering a church') seems clear, dependable, and certain. The features to be taken as general guides to conduct are here identified in words; they are verbally extricated, not left embedded with others in a concrete example. In order to know what to do on other occasions the child has no longer to guess what is intended, or what will be approved; he is not left to speculate as to the way in which his conduct must resemble the example if it is to be right. Instead, he has a verbal description which he can use to pick out what he must do in future and when he must do it. He has only to recognize instances of clear verbal terms, to 'subsume' particular facts under general classificatory heads and draw a simple syllogistic conclusion. He is not faced with the alternative of choosing at his peril or seeking further authoritative guidance. He has a rule which he can apply by himself to

himself. 

Much of the jurisprudence of this century has consisted of the progressive realization (and sometimes the exaggeration) of the important fact that the distinction between the uncertainties of communication by authoritative example (precedent), and the certainties of communication by authoritative general language (legislation) is far less firm than this naive contrast suggests.  Even when verbally formulated general rules are used, uncertainties as to the form of behaviour required by them may break out in particular concrete cases. Particular fact-situations do not await us already marked off from each other, and labelled as instances of the general rule, the application of which

is in question; nor can the rule itself step forward to claim its own instances. In all fields of experience, not only that of rules, there is a limit, inherent in the nature of language, to the guidance which general language can provide. There will indeed be plain cases constantly recurring in similar contexts to which general expressions are clearly applicable ('If anything is a vehicle a motor-car is one') but there will also be cases where it is not clear whether they apply or not. ('Does "vehicle" used here include bicycles, airplanes, roller skates?') The latter are fact-situations, continually thrown up by nature or human invention, which possess only some of the features of the plain cases but others which they lack. Canons of 'interpretation' cannot eliminate, though they can diminish, these uncertainties; for these canons are themselves general rules for the use of language,

and make use of general terms which themselves require interpretation. They cannot, any more than other rules, provide for their own interpretation. The plain case, where the general terms seem to need no interpretation and where the recognition of instances seems unproblematic or 'automatic', are only the familiar ones, constantly recurring in similar contexts, where there is general agreement in judgments as to the applicability

of the classifying terms.

General terms would be useless to us as a medium of communication unless there were such familiar, generally unchallenged cases. But the variants on the familiar also call for classification under the general terms which at any given moment constitute part of our linguistic resources. Here something in the nature of a crisis in communication is precipitated: there are reasons both for and against our use of a general term, and no firm convention or general agreement dictates its use, or, on the other hand, its rejection by the person concerned to classify.  If in such cases doubts are to be resolved, something in the

nature of a choice between open alternatives must be made by whoever is to resolve them.

At this point, the authoritative general language in which a rule is expressed may guide only in an uncertain way much as an authoritative example does. The sense that the language of the rule will enable us simply to pick out easily recognizable instances, at this point gives way; subsumption and the drawing of a syllogistic conclusion no longer characterize the nerve of the reasoning involved in determining what is the right thing to do.  Instead, the language of the rule seems now only to mark out an authoritative example, namely that constituted by the plain case. This may be used in much the same way as a precedent, though the language of the rule will limit the features demanding attention both more permanently and more closely than precedent does. Faced with the question whether the rule prohibiting the use of vehicles in the park is applicable to some

combination of circumstances in which it appears indeterminate, all that the person called upon to answer can do is to consider (as does one who makes use of a precedent) whether the present case resembles the plain case 'sufficiently' in 'relevant' respects. The discretion thus left to him by language may be very wide; so that if he applies the rule, the conclusion, even though it may not be arbitrary or irrational, is in effect a choice. He chooses to add to a line of cases a new case because of resemblances which can reasonably be defended as both legally relevant and sufficiently close. In the case of legal rules, the criteria of relevance and closeness of resemblance depend on many complex factors running through the legal system and on the aims or purpose which may be attributed to the rule. To characterize these would be to characterize whatever is specific

or peculiar in legal reasoning:

Whichever device, precedent or legislation, is chosen for the communication of standards of behaviour, these, however smoothly they work over the great mass of ordinary cases, will, at some point where their application is in question, prove indeterminate; they will have what has been termed an open texture. So far we have presented this, in the case of legislation, as a general feature of human language; uncertainty at the borderline is the price to be paid for the use of general classifying terms in any form of communication concerning matters of fact. Natural languages like English are when so used irreducibly open textured. It is, however, important to appreciate why,

apart from this dependence on language as it actually is, with its characteristics of open texture, we should not cherish, even as an ideal, the conception of a rule so detailed that the question whether it applied or not to a particular case was always settled in advance, and never involved, at, the point of actual application, a fresh choice between open alternatives. Put shortly, the reason is that the necessity for such choice is thrust upon us

because we are men, not gods. It is a feature of the human predicament (and so of the legislative one) that we labour under two connected handicaps whenever we seek to regulate, unambiguously and in advance, some sphere of conduct by means of general standards to be used without further official direction on particular occasions. The first handicap is our relative ignorance of fact: the second is our relative indeterminacy of aim. If the world in which we live were characterized only by a finite number of features, and these together with all the modes in which they could combine were known to us, then provision could be made in advance for every possibility. We could make rules, the application of which to particular cases never called for a further choice. Everything could be known, and for everything, since it could be known, something could be done and specified in advance by rule. This would be a world fit for 'mechanical' jurisprudence.

Plainly this world is not our world; human legislators can have no such knowledge of all the possible combinations of circumstances which the future may bring. This inability to anticipate brings with it a relative indeterminacy of aim. When we

are bold enough to frame some general rule of conduct (e.g. a rule that no vehicle may be taken into the park), the language used in this context fixes necessary conditions which anything must satisfy if it is to be within its scope, and certain clear examples of what is certainly within its scope may be present to our minds. They are the paradigm, clear cases (the motor-car, the bus, the motor-cycle); and our aim in legislating is so far determinate because we have made a certain choice.  We have initially settled the question that peace and quiet in the park is to be maintained at the cost, at any rate, of the exclusion of these things. On the other hand, until we have put the general aim of peace in the park into conjunction with those cases which we did not, or perhaps could not, initially envisage

(perhaps a toy motor-car electrically propelled) our aim is, in this direction, indeterminate. We have not settled, because we have not anticipated, the question which will be raised by the unenvisaged case when it occurs: whether some degree of peace

in the park is to be sacrificed to, or defended against, those children whose pleasure or interest it is to use these things. When the unenvisaged case does arise, we confront the issues at stake and can then settle the question by choosing between the competing interests in the way which best satisfies us. In doing so we shall have rendered more determinate our initial aim, and shall incidentally have settled a question as to the meaning, for the purposes of this rule, of a general word.

Different legal systems, or the same system at different times, may either ignore or acknowledge more or less explicitly such a need for the further exercise of choice in the application of general rules to particular cases. The vice known to legal theory as formalism or conceptualism consists in an attitude to verbally formulated rules which both seeks to disguise and to minimize the need for such choice, once the general rule has been laid down.  One way of doing this is to freeze the meaning of the rule so that its general terms must have the same meaning in every case where its application is in question. To secure this we may fasten on certain features present in the plain case and insist that these are both necessary and sufficient to bring anything which has them within the scope of the rule, whatever other features it may have or lack, and whatever may be the social consequences of applying the rule in this way. To do this is to secure a measure

of certainty or predictability at the cost of blindly prejudging what is to be done in a range of future cases, about whose composition we are ignorant. We shall thus indeed succeed in settling in advance, but also in the dark, issues which can only reasonably be settled when they arise and are identified. We shall be forced by this technique to include in the scope of a rule cases which we would wish to exclude in order to give effect to reasonable social aims, and which the open textured terms of our language would have allowed us to exclude, had we left them less rigidly defined. The rigidity of our  classifications will thus war with our aims in having or maintaining the rule.

The consummation of this process is the jurists' 'heaven of concepts'; this is reached when a general term is given the same meaning not only in every application of a single rule, but whenever it appears in any rule in the legal system. No effort is then

ever required or made to interpret the term in the light of the different issues at stake in its various recurrences.

In fact all systems, in different ways, compromise between two social needs: the need for certain rules which can over great areas of conduct, safely be applied by private individuals to themselves without fresh official guidance or weighing up of social issues, and the need to leave open, for later settlement by an informed, official choice, issues which can only be properly appreciated and settled when they arise in a concrete

case. In some legal systems at some periods it may be that too much is sacrificed to certainty, and that judicial interpretation of statutes or of precedent is too formal and so fails to respond to the similarities and differences between cases which are visible only when they are considered in the light of social aims.  In other systems or at other periods it may seem that too much is treated by courts as perennially open or revisable in precedents, and too little respect paid to such limits as legislative language, despite its open texture, does after all provide. Legal theory has in this matter a curious history; for it is apt either to ignore or to exaggerate the indeterminacies of legal rules.  To escape this oscillation between extremes we need to remind ourselves that human inability to anticipate the future, which is at the root of this indeterminacy, varies in degree in different fields of conduct, and that legal systems cater for this inability by a corresponding variety of techniques.

Sometimes the sphere to be legally controlled is recognized from the start as one in which the features of individual cases will vary so much in socially important but unpredictable respects, that uniform rules to be applied from case to case without further official direction cannot usefully be framed by the legislature in advance. Accordingly, to regulate such a sphere the legislature sets up very general standards and then delegates to an administrative, rule-making body acquainted with the varying types of case, the task of fashioning rules adapted to their special needs. Thus the legislature may require an industry to maintain certain standards: to charge only a fair rate or to provide safe systems of work. Instead of leaving the different enterprises to apply these vague standards to themselves, at the risk of being found to have violated them ex post

facto, it may be found best to defer the use of sanctions for violations until the administrative body has by regulation specified what, for a given industry, is to count as a 'fair rate' or a 'safe system'. This rule-making power may be exercisable only after something like a judicial inquiry into the facts about the particular industry, and a hearing of arguments pro and con a given form of regulation.

Of course even with very general standards there will be plain indisputable examples of what does, or does not, satisfy them. Some extreme cases of what is, or is not, a 'fair rate' or a 'safe system' will always be identifiable ab initio. Thus at one

end of the infinitely varied range of cases there will be a rate so high that it would hold the public up to ransom for a vital service, while yielding the entrepreneurs vast profits; at the other end there will be a rate so low that it fails to provide an incentive for running the enterprise. Both these in different ways would defeat any possible aim we could have in regulating rates. But these are only the extremes of a range of different factors and are not likely to be met in practice; between them fall the difficult real cases requiring attention. The anticipatable combinations of relevant factors are few, and this entails a

relative indeterminacy in our initial aim of a fair rate or a safe system, and a need for further official choice. In these cases it is clear that the rule-making authority must exercise a discretion, and there is no possibility of treating the question raised by the

various cases as if there were one uniquely correct answer to be found, as distinct from an answer which is a reasonable compromise between many conflicting interests.

A second similar technique is used where the sphere to be controlled is such that it is impossible to identify a class of specific actions to be uniformly done or foreborne and to make them the subject of a simple rule, yet the range of circumstances,

though very varied, covers familiar features of common experience. Here common judgments of what is 'reasonable' can be used by the law. This technique leaves to individuals, subject to correction by a court, the task of weighing up and striking a reasonable balance between the social claims which arise in various unanticipatable forms. In this case they are required to conform to a variable standard before it has been officially defined, and they may learn from a court only ex post facto when they have

violated it, what, in terms of specific actions or forbearances, is the standard required of them. Where the decisions of the court on such matters are regarded as precedents, their specification of the variable standard is very like the exercise of delegated rule-making power by an administrative body, though there are also obvious differences.

The most famous example of this technique in Anglo-American law is the use of the standard of due care in cases of negligence. Civil, and less frequently criminal, sanctions may be applied to those who fail to take reasonable care to avoid inflicting physical injuries on others. But what is reasonable or due care in a concrete situation? We can, of course, cite typical examples of due care: doing such things as stopping, looking,

and listening where traffic is to be expected. But we are all well aware that the situations where care is demanded are hugely various and that many other actions are now required

besides, or in place of, 'stop, look, and listen'; indeed these may not be enough and might be quite useless if looking would not help to avert the danger. What we are striving for in the application of standards of reasonable care is to ensure (1) that precautions will be taken which will avert substantial harm, yet (2) that the precautions are such that the burden of proper precautions does not involve too great a sacrifice of other respectable interests. Nothing much is sacrificed by stopping, looking, and listening unless of course a man bleeding to death is being driven to the hospital. But owing to the immense variety of possible cases where care is called for, we cannot ab initio foresee what combinations of circumstances will arise nor foresee what interests will have to be sacrificed or to what

extent, if precaution against harm is to be taken. Hence it is that we are unable to consider, before particular cases arise, precisely what sacrifice or compromise of interests or values we wish to make in order to reduce the risk of harm. Again, our aim of securing people against harm is indeterminate till we put it in conjunction with, or test it against, possibilities which only experience will bring before us; when it does, then we have to face a decision which will, when made, render our aim pro tanto determinate.

Consideration of these two techniques throws into relief the characteristics of those wide areas of conduct which are successfully controlled ab initio by rule, requiring specific actions, with only a fringe of open texture, instead of a variable standard.  They are characterized by the fact that certain distinguishable actions, events, or states of affairs are of such practical importance to us, as things either to avert or bring about, that very few concomitant circumstances incline us to regard them differently. The crudest example of this is the killing of a human being. We are in a position to make a rule against killing instead of laying down a variable standard ('due respect for human life'), although the circumstances in which human beings kill others are very various: this is so because very few factors appear to us to outweigh or make us revise our estimate of the importance of protecting life. Almost always killing, as it were, dominates the other factors by which it is accompanied, so when we rule it out in advance as 'killing', we are not blindly prejudging issues which require to be weighed against each other. Of course there are exceptions, factors which override this usually dominant one. There is killing in self-defence and other forms of justifiable homicide. But these are few and identifiable in relatively simple terms; they are admitted as exceptions to a general rule.

It is important to notice that the dominant status of some easily identifiable action, event, or state of affairs may be, in a sense, conventional or artificial, and not due to its 'natural' or 'intrinsic' importance to us as human beings. It does not matter which side of the road is prescribed by the rule of the road, nor (within limits) what formalities are prescribed for the execution of a conveyance; but it does matter very much that there

should be an easily identifiable and uniform procedure, and so a clear right and wrong on these matters. When this has been introduced by law the importance of adhering to it is, with few exceptions, paramount; for relatively few attendant circumstances could outweigh it and those that do may be easily identifiable as exceptions and reduced to rule. The English law of real property very clearly illustrates this aspect of rules.

The communication of general rules by authoritative examples brings with it, as we have seen, indeterminacies of a more complex kind. The acknowledgement of precedent as a criterion of legal validity means different things in different systems, and in the same system at different times. Descriptions of the English 'theory' of precedent are, on certain points, still highly contentious: indeed even the key terms used in the theory, 'ratio decidendi', 'material facts', 'interpretation', have their own penumbra of uncertainty. We shall not offer any fresh general description, but merely attempt to characterize briefly, as we have in the case of statute, the area of open texture and the creative judicial activity within it.

Any honest description of the use of precedent in English law must allow a place for the following pairs of contrasting facts. First, there is no single method of determining the rule for which a given authoritative precedent is an authority. 

Notwithstanding this, in the vast majority of decided cases there is very little doubt. The head-note is usually correct enough.  Secondly, there is no authoritative or uniquely correct formulation of any rule to be extracted from cases. On the other hand,

there is often very general agreement, when the bearing of a precedent on a later case is in issue, that a given formulation is adequate. Thirdly, whatever authoritative status a rule extracted  from precedent may have, it is compatible with the exercise by courts that are bound by it of the following two types of creative or legislative activity. On the one hand courts deciding a later case may reach an opposite decision to that in a precedent by narrowing the rule extracted from the precedent, and admitting some exception to it not before considered, or, if considered, left open. This process of 'distinguishing' the

earlier case involves finding some legally relevant difference between it and the present case, and the class of such difference can never be exhaustively determined. On the other hand, in following an earlier precedent the courts may discard a restriction found in the rule as formulated from the earlier case, or the ground that it is not required by any rule established by statute or earlier precedent. To do this is to widen the rule. Notwithstanding these two forms of legislative activity, left open by the binding force of precedent, the result of the English system of precedent has been to produce, by its use, a body of rules of which a vast number, of both major and minor importance, are as determinate as any statutory rule.  They can now only be altered by statute, as the courts themselves often declare in cases where the 'merits' seem to run counter to the requirements of the established precedents.

The open texture of law means that there are, indeed, areas of conduct where much must be left to be developed by courts or officials striking a balance, in the light of circumstances, between competing interests which vary in weight from case to case. None the less, the life of the law consists to a very large extent in the guidance both of officials and private individuals by determinate rules which, unlike the applications of variable standards, do not require from them a fresh judgment from case to case. This salient fact of social life remains true, even though uncertainties may break out as to the applicability of any rule (whether written or communicated by precedent) to a concrete case. Here at the margin of rules and in the fields left open by the theory of precedents, the courts perform a rule-producing function which administrative bodies perform centrally in the elaboration of variable standards. In a system where stare decisis is firmly acknowledged, this function of the courts is very like the exercise of delegated rule-making powers by an administrative body. In England this fact is often obscured by forms:  for the courts often disclaim any such creative function and insist that the proper task of statutory interpretation and the use of precedent is, respectively, to search for the 'intention of the legislature' and the law that already exists.

