The Soundest Theory of Law
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Ronald Dworkin's important theory of law has developed out

of his attack on what he calls 'the ruling theory' of legal positivism.

Positivism is for him a combination of connected claims: that

law is a system of explicitly adopted or enacted rules; that law

and morality are conceptually separate; that in hard cases when

there are no clear legal rules, judges exercise discretion by ap-

pealing to extra-legal considerations; that these extra-legal

considerations are often utilitarian in character in that they seek

to promote the general welfare rather than individual rights.

Dworkin rejects each one of these claims. He argues that law

consists of principles as well as rules. These principles are moral

principles which confer rights on individuals. In hard cases where

rules do not dictate a result, a judge is still bound by legal prin-

ciples and does not therefore have discretion. Decisions governed

by legal principles enforce the existing rights of individuals, and

hence judges do not create the law: they discover it. Judges

should not decide hard cases on the basis of those considerations

which influence legislators when they pursue policies promoting

collective goals. Individual rights are to be enforced against

considerations of the general welfare. Judicial discretion is

mistaken both as a descriptive thesis about how judges in fact

act in hard cases, and as a prescriptive account of how they ought

to behave. Dworkin has pursued these themes over many years,

and in successive papers, now collected in a book, Taking Rights
Seriously, he has sought to refine and elaborate on both his

opposition to legal positivism as well as his own theory of law.1

He has also applied his theory to topical issues with results that

are recognisably liberal in character, although it is a form of

liberalism without the usual utilitarian underpinnings.

The focus of discussion has been on Dworkin's denial of

judicial discretion, for this is the central issue of legal theory in

the United States, where jurisprudence thrives more than any-

where else in the world. The American legal system revolves
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round a Constitution that is formulated in terms of vague general

principles which constantly call for judicial interpretation.

Judicial activism in striking down legislation, and in giving birth

to new legal rules, operates on a scale that exists in no other legal

system. Where else, for example, can a judge declare, as only

recently an American judge has declared, that the requirement

that dogs should have licences is unconstitutional?1

But the central thesis of legal positivism is the separation

thesis, namely, the thesis that law and morality are conceptually

distinct, although they may be connected in many other ways. It

is only this thesis that I want to rescue from Dworkin's attack. I

shall begin by briefly spelling out what is involved in the separation

thesis. I shall then argue that Dworkin has not said anything to

make us doubt the truth of the thesis. Finally, I shall consider

Dworkin's own theory, and discuss the extent to which it is

compatible with legal positivism, defined in terms of the separation

thesis. My aim in this last part is not so much to oppose Dworkin

as to try to understand more clearly the character of his theory

of law.

I

The separation thesis states that it is possible for there to be a

valid law which is grossly immoral. In other words, the criterion

of legal validity does not have to incorporate morally acceptable

standards. On the other hand, some of those who deny the

separation thesis argue that a particular rule, to be legally valid,

must satisfy moral requirements like those embodied in traditional

natural law theory. In separating law from morality, the legal

positivist also wishes to drive a wedge between the claim that a

law is valid, and the different claim that one has a morally sufficient

reason for obeying the law. Thus in the context of a legal system

like that of Nazi Germany, legal positivists will recognize certain

morally repugnant rules as rules of law, but argue that on moral

grounds one should not obey them. Some legal positivists, like

Bentham and Austin, subscribe to a utilitarian morality, and so

for them the question of whether a law is morally acceptable, and

the question of whether we should obey the law, are to be settled

in the light of utilitarian considerations. But there is no necessary

link between positivism and utilitarianism. A legal positivist can
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even, at the level of normative ethics, accept traditional natural

law theory. The natural law doctrine, in so far as it is a legal
theory as distinguished from a moral theory, consists of two

claims: (i) that there are objective principles of morality based on

human nature and discoverable by human reason; and (ii) that

all legally valid rules must not violate these objective moral

principles. It is only the second claim that is inconsistent with

positivism. Taken on its own, the first claim, which is the core of

the moral theory, can be reconciled with the separation thesis.

Historically legal positivists have rejected natural law as a moral

theory, but logically positivism ,and natural law moral theory

can go hand in unfamiliar hand. 

Of course from the fact that law and morality are not necessarily

connected, it does not follow that in a particular legal system, the

criterion of legal validity cannot be a moral criterion. Thus it is

possible for a legal system to adopt the criterion that all its rules,

to be legally valid, must satisfy certain moral standards. Indeed

something like this standard enters into one of the criteria of

validity in the United States. There are certain constitutional

provisions which are clearly moral, and legislative enactments

and judicial decisions have to conform to them. But the existence of

such a legal system, with a clearly moral criterion of legal validity,

does not refute the separation thesis. The thesis merely claims

that the law of a society does not have to satisfy moral require-

ments, and not that it must not, or cannot, or does not in fact

satisfy such requirements.

Although the separation thesis concentrates on particular laws, 

those who have rejected legal positivism have sometimes joined

issue with it at a different level. Thus Lon Fuller argues that a

system of rules as a whole must satisfy certain minimal moral

standards before it can properly be considered a legal system.l

So a legal system must embody certain moral values. There are

many ways in which this claim can be developed, and I shall not

explore them here. But legal positivists would wish to maintain

that a legal system of a morally evil kind can exist. It is not clear

whether Fuller would deny this. For his thesis that there is, what

he calls an 'internal morality of law' which all legal systems must

satisfy, may only involve the relatively unexciting view that

moral, as opposed to non-moral standards are a necessary part
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of the legal system.  This is unexciting because we can, by a

suitably broad definition of moral standards, ensure that the

claim is true, even though its truth is consistent with the fact that

these moral standards fall far short of acceptable or sound stand-

ards of morality.

Underlying the separation thesis is the belief that the law of

a society can in principle be distinguished from its non-legal

standards, and in particular from the positive morality of society,

i.e. the widely shared moral standards of the community. A rule

is a legal rule if it satisfies certain tests incorporated in what

Hart calls 'the rule of recognition'.1 The rule of recognition is a

rule, or a set of rules, which lays down the ultimate basis for

identifying other rules as legally valid, and therefore as rules of

a particular legal system. The rule of recognition can be simple

or complex. It may incorporate moral criteria or it may not. The

point is that it is not required to have a specific moral content. A

simplified example of a rule of recognition is the rule, 'What the

Queen enacts in Parliament is law'. So if law can be identified in

terms of some such rule of recognition, then it is always possible

in principle to distinguish law from the rules of positive morality

even though law and positive morality may influence each other,

and may overlap to a considerable degree. A standard of positive

morality is not automatically a legal standard, and a legal standard

does not have to satisfy the requirements of positive morality, or

even of a sound and correct critical morality.

II

Dworkin's attack on legal positivism centres round his rejection

of Hart's analysis of law as a system of different types of rules. He

maintains that Hart has overlooked the vital role played by legal

principles in adjudication. He refers to cases where the literal

interpretation of a legal rule will yield a certain result, but the

correct judicial decision is based on the application of legal

principles which give a different result. He also cites hard cases

where no clear legal rules apply, and, on a positivist account,

judges reach their decisions by invoking extra-legal considerations.

But on his view, even when no legal rules apply, there are still

1 H. L. A. Hart. The Concept of Law (Oxford: Clarendon Press, 1961),
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relevant legal principles which judges have a legal duty to apply,

just as they have a duty to apply legal rules.

For Dworkin legal principles lay down standards which are to

be observed because they are required by 'justice or fairness or

some other dimension of morality' (p. 22). Principles are to be

distinguished from rules in that rules apply in an all-or-nothing

manner, whereas principles have a dimension of weight or

importance. Where a rule applies, it conclusively determines a

case. Two rules cannot both properly apply to the same case. If

they appear to do so, it will be because one rule is invalid, or else

one, or both, rules have not been exhaustively stated. The com-

plete statement of both valid rules will show that there is no real

conflict between them. Principles, on the other hand, merely

state reasons for a particular decision, but they do not state

conclusive reasons. Two legal principles can both apply to the

same case. One principle may be more important than another

in the sense that where they clash in a particular case, and other

things are equal, the decision will be made in accordance with the

more important principle. Dworkin cites a whole range of legal

principles. They include rather specific principles like that about

the special obligations of car manufacturers, as well as very

general principles like 'No man may profit from his own wrong'.

There are also principles about the role and functions of Congress.

But so far, Dworkin's notion of legal principles is quite con-

sistent with legal positivism, for he does not wish to maintain

that all moral principles are legal principles although he regards

all legal principles as moral principles. So he still has to distin-

guish between legal and non-legal principles, and it appears that

Hart's rule of recognition can be used for this purpose. But

Dworkin denies the relevance of the rule of recognition here

because he argues that certain principles are legal not because

they are identified as such by the rule of recognition, but rather

because they are accepted as appropriate by the legal community

and by the general public. If this is so, then any principle can,

simply through general acceptance, become a legal principle.

However Dworkin points out that if someone challenges our

claim that a principle is a legal principle, we would have to back

it up with 'institutional support'. In other words, we would have

to refer to prior cases where the principle was cited, or to some

statute in which the principle was embodied. He adds: 'Unless

we could find some such institutional support, we would probably

fail to make out our case, and the more support we found, the

more weight one could claim for the principle' (p. 40).

But this notion of 'institutional support' gives the positivist all

that he needs, for what Dworkin has admitted is that there is a

general, although perhaps complicated, test for distinguishing

legal from non-legal principles. Moral principles, whether they

belong to positive morality, or to an acceptable critical morality,

are not legal principles unless they are cited in prior cases or

embodied in some statute.

However, in his later papers, Dworkin develops the test of

institutional support in a way that provides what appears to be a

different basis for identifying legal principles. Briefly, legal

principles are now all those principles which feature in 'the

soundest theory of law' which explains and justifies a society's

settled rules of law (pp. 66-68). The settled law consists of the

various constitutional provisions, the statutes and the authoritative

judicial decisions. But in addition the law includes those principles

which are presupposed by the settled law and which together

best explain, unify, and justify the settled law.

Dworkin believes that the soundest theory of law identifies

legal principles in a way that is inconsistent with Hart's theory

of the rule of recognition. He also points out that in determining

which is the soundest theory of law, and therefore in deciding

which principles are legal, a judge has to decide on moral issues

in a manner incompatible with the separation thesis.

Dworkin maintains that the rule of recognition is a social rule

theory whereas his own soundest theory of law is a normative

theory (ch. 3). According to him, Hart analyses the notion of

duties, including the legal duties of the judge, by appealing to

the existence of a social rule in the community. And a social rule

exists when most of the members of that community act in accord-

ance with the rule, and appeal to it to evaluate, justify and criticize

their own behaviour and the behaviour of others. In other words,

there is a uniform pattern of behaviour, and appeals are made to

the rule to justify conformity to that pattern of behaviour, and

to criticize deviations from the pattern. When the sociologist

reports the existence of such a rule he is in fact maintaining that

members of the society behave in a certain way-that is, there is

uniformity of behaviour, and there are appeals to the rule to

justify or criticize one's own and other people's conduct. When

however someone says that we have a certain duty, he is not

simply reporting the presence of certain social practices. What he

is saying is that there is a social rule, and he indicates his own

acceptance of the social practices which constitute the rule. The

social rule theory applies not only to legal duties or obligations

but also to moral duties and obligations. But it does not apply to

more general moral judgements about the rightness or wrongness

of actions, or about what one ought to do.

Hart's rule of recognition, being a social rule, is constituted

by certain social practices. Suppose the rule of recognition states

that judges have a duty to apply rules and principles enacted by

the legislature, or embodied in past judicial decisions. On the

social rule theory what this means is that judges regularly act in

accordance with these rules and principles, and they criticize and 

justify each other's conduct by reference to legislative enactments 

and past judicial decisions. In the absence of such social practices,

a social rule theory will deny that judges have the duty in question.

For example, everyone might agree that men have a duty to take 

off their hats in church, but there is disagreement about whether 

or not parents should take off the bonnets of male babies. On the 

social rule theory, what follows is that parents do not have the

duty to take off their babies' bonnets. So whenever there is

widespread disagreement about the scope of a duty, the social

rule theory is committed to saying that there is no duty in the

area of disagreement. Now if one applies the social rule theory to

judicial decisions in hard cases, then it is obvious that one is

committed to maintaining that judges do not have the legal duty

to apply a certain principle because they disagree about the

relevance of the principle. One might still wish to say that judges

ought to apply the principle, since 'ought'-statements are not

analysable in terms of a social rule. But Dworkin points out that

if judges do not have a duty to apply the principle, then it follows

that the principle is not a legal principle, but is something outside

the law. In this way Dworkin tries to link the positivist's appeal

to a rule of recognition for identifying the law of a society, to the

positivist's belief in judicial discretion. For if judges apply a

controversial principle which is extra-legal, then they exercise

discretion in applying a principle that they are permitted to

apply, and perhaps ought to apply, but are not legally required

to do so.

Dworkin has no difficulty in disposing of the social rule theory.

He points out that when a vegetarian claims that we have a moral

duty not to kill animals for food, he is not appealing to a social

rule, but rather to a normative rule. A normative rule exists when

someone accepts the rule as the basis for justifying and evaluating

his own conduct and the conduct of others. A normative rule

embodies a person's views about what rights and duties he and

others have, and these rights and duties need not be socially

recognized.

Dworkin claims that his soundest theory of law is a normative

theory. He denies that there is in every legal system a social rule

of recognition for identifying all the legal rules and principles in

that system. But he claims that in every legal system there is a

normative theory, or a set of moral standards which provides the

proper standards for judges to use in identifying rules and prin-

ciples of law.

Now I shall argue that, on the one hand, the legal positivists

are committed to a much weaker version of the social rule theory,

and that, on the other hand, Dworkin's soundest theory of law

is not a clear case of a normative theory. I shall therefore try to

show that even if there are still differences between Dworkin and

the legal positivist, these differences are much less than Dworkin

supposes. Later, I shall suggest that any remaining differences

between them should be resolved in favour of the positivists.

Let us begin by distinguishing between two kinds of vegetarian.

The conservative vegetarian argues to the conclusion that we have

a moral duty not to kill animals for food by appealing to principles

which are embedded in the positive morality of his society. Of

course he is not saying that society explicitly believes in, or

practises, vegetarianism. But he appeals from the explicit beliefs,

attitudes and conduct of members of the community to what is

implicit or presupposed by these beliefs and attitudes. He claims

that, whether they know it or not, and whether they like it or not,

the majority in society are committed to the vegetarian principle.

On the other hand, the radical vegetarian believes that we have

a moral duty not to kill animals for food, irrespective of whether

or not society's positive morality explicitly or implicitly supports

his belief. It is the radical vegetarian who clearly subscribes to a

normative rule because his vegetarianism is part of his view of

what moral rights and duties people really have. And this view

is held in complete independence of whether or not the rights

and duties are explicitly or implicitly recognized in social prac-

tices and beliefs.

A legal positivist cannot identify law in terms of a normative

rule like that of the radical vegetarian. For suppose a judge says

that the vegetarian principle is part of the law simply because

it is a principle which forms part of his theory of what rights and

duties we all have. His fellow judges do not share his view, and

the principle cannot be traced to any legal source like the constitu-

tion, or legislative enactment, or past judicial decisions. If the

judge is allowed to get away with his claim, then all the so-called

settled rules of law will be overturned as each judge in turn

appeals to his own normative theory. There is no way in which

one can distinguish between the law as it is and a particular

judge's conception of what the law morally ought to be. Every

case of judicial interpretation will include an attempt to arrive

at what the judge regards as the correct moral position.

However, the legal positivist can adopt a version of the con-

servative vegetarian's position and apply it to the law. He can

say that law consists not just of explicitly adopted rules and

principles but also of whatever rules and principles are embedded

in constitutional provisions, legislative enactments, and authorita-

tive judicial decisions. Indeed some such theory has recently

been suggested by Rolf Sartorius, who certainly regards his

theory as a version of legal positivism.1 The theory can be formu-

lated in terms of a complex rule of recognition which will not be

a social rule in Dworkin’s sense of the term. For there may be

considerable disagreement among judges about what rules and

principles are embedded in the legal sources. But even so, the

rule of recognition is dependent on social practice-the practice

of recognizing constitutional provisions, legislative enactments

and judicial decisions, as well as what is embedded in them, as

legal standards. The rule of recognition exists because there is

general agreement among judges that legal standards are to be

extracted from these sources, but there is no need for general

agreement about whether or not a particular standard is embedded

in the relevant legal sources. The agreement is about the procedure

to be followed for identifying legal standards, and not necessarily

about whether certain standards are in fact implicit in certain

legal sources. For in the cases of disagreement about such stand-

ards, the procedure further lays down, for example, that the

1 Rolf E. Sartorius, lndividual Conduct and Social Nom7ns (California:

Dickenson, 1975). ch. 10. Dworkin discusses Sartorius' views in Taking

Rights Seriously, pp. 65-68.

majority decision is authoritative.  It is quite clear that a judge

who accepts this conception of legal standards is not subscribing

to a normative theory of the law, for some of the principles

embedded in legal sources may be principles that he personally

regards as morally unacceptable: they violate his view of the

moral rights and duties people have as opposed to their legal

rights and duties.

Now the legal positivist theory outlined so far is essentially

the same as a crucial aspect of Dworkin's theory. For much of

what Dworkin says about his soundest theory of law brings the

theory closer to the position of the conservative vegetarian

rather than to that of the radical vegetarian. Consider Dworkin's

view that judicial decisions enforce the existing rights of indivi-

duals. A judge must not arrive at a decision which simply reflects

his sense of what is right or wrong in a particular case. His

decision should be consistent with past decisions which have not

been repudiated. Dworkin compares adjudication in a hard legal

case with the way in which a referee has to make a hard decision

in a game of chess (pp. 101-105). Suppose that in a chess tourna-

ment there is a rule saying that a player who 'unreasonably'

annoys his opponent forfeits the game. The rule does not specify

what counts as 'unreasonable' annoyance. Now in an actual

case, Tal annoyed Fischer by continually smiling at him. Did

Tal unreasonably annoy Fischer? In arriving at his decision the

referee will be directed by the character of the game, and this

imposes constraints on the type of considerations he can appeal

to. For example, if chess is an intellectual game, the referee's

decision cannot undermine the role of intellect in the game. But

having discovered that chess is an intellectual game, the referee

will still have to decide whether the ability to psychologically

intimidate one's opponent counts as an intellectual ability, and

here he has to turn to the philosophy of mind.

In the same way Dworkin argues that in deciding a hard case,

a judge is subjected to the institutional constraints of the law. He

cannot prefer one interpretation of the law to another simply

because that interpretation will advance his own moral and

political convictions. He can however appeal to his moral and

political views when these help to justify and unify the body of

settled law. Thus a judge in America has to decide whether an

anti-abortion statute violates a fundamental liberty enshrined

in a clause of the Constitution. He will have to arrive at a decision

on the basis of principles which explain and justify both the past

decisions of the Supreme Court enforcing that clause, as well as

the criminal law of the various States. He has to choose a set of

principles which accounts for more legal materials in preference

to another set which accounts for less, even though he finds the

latter morally more congenial (p. 126).

Dworkin says that legal principles are principles which feature

in the soundest theory of law. It is now clear that one important

aspect of the soundest theory is simply that the theory fits best

with the settled law. But this aspect of the soundest theory is not

normative, for the judge has to construct the theory from the

settled law, whether or not he himself finds the theory morally

acceptable. There is no important difference between this aspect

of Dworkin's theory and the view of the legal positivist who

extracts legal principles from legal sources in the manner suggested

earlier. Both appeal from the settled and explicit rules to what is

embedded in them, though Dworkin is concerned to unify the

law to a much greater degree.

There is also a sense in which the soundest theory is parasitic

on Hart's rule of recognition. For the soundest theory has to

account for the settled law. The settled law is therefore logically

prior to the soundest theory, and has to be identified independently

of that theory. So some appeal to a rule of recognition is needed

here.

Furthermore, Dworkin's theory does not pick out all legal

principles. To feature in the soundest theory of law a legal

principle would presumably have to be of a certain degree of

generality so that it can explain and justify a wide range of legal

materials. The principle, 'No man may benefit from his own

wrong' is perhaps capable of performing this function. But

Dworkin's legal principles include the principle about the special

responsibilities of car manufacturers. Surely this principle is too

limited in the scope of its application to feature in the soundest

theory of law, although it can presumably be extracted from

some legal materials, and is therefore still a legal principle.

Again, Dworkin's soundest theory of law provides a basis for

distinguishing between the law and society's positive morality.

For legal standards are all those standards which enter into the

theory which best accounts for the settled law. Since the settled

law is not identical with a society's positive morality, legal

standards are not necessarily the same as the moral standards

explicitly adopted by the society, or embedded in the positive

morality. So the positivist's distinction between law and morality

is vindicated even on Dworkin's soundest theory of law.

III

Why then does Dworkin persist in thinking that his theory of

law is a normative theory inconsistent with legal positivism? The

answer seems to lie in that part of his theory that I have so far

not emphasized. For the soundest theory of law not merely

explains the settled law: it also morally justifies it, and this part

of the theory may perhaps be normative. In other words, the

soundest theory has two aspects: it is the theory which fits the

settled law, and it is also, in some sense, morally sound. Perhaps

one could say that it is the morally soundest theory which fits

the settled law.

Dworkin points out that there might be several theories which

each equally and adequately fits the settled law (pp. 106-107).

Hence one way in which a moral dimension might enter into the

soundest theory is as a tie-breaker. This suggests a kind of

Rawlsian lexical ordering between the dimension of fit and the

dimension of morality, with the former taking absolute priority

over the latter.1 Thus we have the following priority rule: first

go for the theory with he best fit, and only then go for the morally

soundest theory. On this view no degree of moral soundness can

compensate for the slightest reduction in the dimension of fit.

For example, a theory which explains all those parts of the

settled law that other rival theories explain, but which in addition

also explains other parts not accountable for in terms of rival

theories, is the best, and is always to be preferred, even if it is

morally weaker.

Although this interpretation of the soundest theory is consistent

with what Dworkin says in the book, it looks as if he would now

reject it. In an article published after the book he seems to prefer

a threshold version of the soundest theory to the lexical order

version that I have suggested. He writes: 'No theory can count

as an adequate justification of institutional history unless it

provides a good fit with that history; it must not expose more

than a low threshold number of decisions, particularly recent

decisions, as mistakes; but if two or more theories each provide

I John Rawls, A Theory of Justice (Oxford: Clarendon Press, 1972), PP. 42 f.

an adequate fit, on that test, then the theory among these that is

morally the strongest provides the best justification, even though

it expresses more decisions as mistakes than another'.1 However

Dworkin immediately adds that this is 'too crude'. But crude or

not, it is the closest he has come to spelling out in some detail

the relative weights to be given to the dimension of fit as opposed

to the dimension of morality. So I shall examine the implications

of this threshold version of the soundest theory of law.

The threshold version gives a more important place to the

moral dimension than my lexical order version, and so for this

reason it may do justice to Dworkin's claim that his is a normative

theory of law. For on the threshold version, even if a theory fits

with more of the settled law, it is to be rejected in favour of a

morally sounder theory with a lower, but still satisfactory, fit.

This means that what is regarded as settled law can be rejected

as a mistake, not on the ground that it is inconsistent with another

part of the settled law, but rather because it is inconsistent with

a moral theory. But if judges are allowed to reject settled law on

moral grounds, then surely what they have done is to exercise

discretion. They have discarded as mistakes decisions which

otherwise are clearly part of the law, and they have done this

simply because these decisions violate certain moral principles

which have no institutional support. These moral principles are

invoked not because they are necessary to explain and justify other

parts of the settled law, for other moral principles can do that too.

Indeed these moral principles do not account for the widest range

of the settled law, and yet they are accepted because they are

regarded as morally sounder than other principles. Dworkin

appeals to the views of his hypothetical judge of superhuman

skills, Hercules. But in practice the application of Dworkin's 

theory will mean that ordinary, and very human, judges will 

decide which is the soundest theory of law, and they will of

course make their decisions in the light of their own moral and

political convictions. So judicial discretion is written into the

threshold version in a manner that is inconsistent with Dworkin's

claim that judges do not have discretion. Indeed the degree of

judicial discretion permitted by the soundest theory of law is, in

a certain respect, greater than that which any positivist would

allow. For the positivist would make room for judicial discretion

only in hard cases where there is no settled law. Dworkin's theory

allows discretion in some cases where there is settled law. On the

one hand, the soundest theory starts off by taking the settled law

as fixed, and seeks to build a theory explaining and justifying it.

But in the end it unsettles part of what it originally accepted as

settled. The source of the trouble is of course the moral dimension

in Dworkin's theory. So that part of his theory which takes him

away from legal positivism is precisely the part that is unsound.

But suppose that Dworkin adopts the lexical order version of the

soundest theory. He avoids inconsistency, but at the cost of not

having a normative theory. Consider the case of a liberal judge

in a racist society whose laws are deliberately and consistently

designed to promote the welfare of one racial group at the expense

of others. The soundest theory of law that the judge can come up

with will consist of moral principles that he himself finds repug-

nant. He does not justify the law in the sense of showing that the

law is consistent with his moral principles. Now Dworkin has

given a sensitive and sympathetic exposition of Rawls' theory,

and he seems to accept the model of reflective equilibrium as

providing the proper account of moral reasoning.1 But it is quite

clear that on that model, the judge is not engaged in the kind of

moral reasoning that will make the theory he adopts a normative

theory in Dworkin's sense. For in Rawls' model we try to make our

moral theory, or general moral principles, consistent with our

considered, particular moral judgements. In order to make our

moral theory and considered judgements fit, we can modify both

the theory and the judgements. But the judge is stuck with the

settled law and all its moral nastiness. In the reflective equilibrium

model, both the considered judgements and the moral theory

express the moral convictions of the person engaged in moral

reasoning. But a judge, seeking a good fit for the settled law, need

not himself accept the moral views embodied in the settled law

and in the soundest theory.

This is not to deny that in determining which is the soundest

theory of law, a judge is required to make moral discriminations.

He has to choose that theory which is morally least repugnant. In

one place Dworkin seems to suggest that this is enough to make

the theory a normative theory:

The test of institutional support provides no mechanical or

historical or morally neutral basis for establishing one theory

I See, Taking Rights Seriously, ch. 6.

of law as the soundest. Indeed, it does not allow even a

single lawyer to distinguish a set of legal principles from

his broader moral and political principles. His theory of

law will usually include almost the full set of political

and moral principles to which he subscribes; indeed it is

hard to think of a single principle of social and political

morality that has currency in his community and that he

personally accepts, except those excluded by constitutional

considerations, that would not find some place and have

some weight in the elaborate scheme of justification required

to justify the body of laws (p. 68).

But in what sense is it true that, for example, the liberal judge in

a racist society includes his moral and political principles in his

theory of law? Suppose an anthropologist is asked to justify, as

best he can, the practice of cannibalism among a primitive tribe.

He himself believes that cannibalism is morally indefensible, but

he is told that his business is not to undermine a settled practice

but rather to find the soundest moral theory which explains and

justifies the practice. The anthropologist may come up with the

following ingenious, partial justification: the cannibals are non-

sexists, non-racists and not religiously prejudiced because they

eat every missionary who visits them irrespective of sex, colour

or creed. It is true that at a certain very general level the anthro-

pologist has succeeded in including his own moral and political

principles. I suggest that the liberal judge is in the same position

as the anthropologist. If his moral and political principles feature

in the soundest theory of law, it will be in much the same way that

the anthropologist's moral and political convictions enter into

the soundest theory of cannibalism. It is true that other judges

will find the legal principles embedded in the settled law of their

society morally acceptable. But we are concerned with whether

the soundest theory must be a normative theory, and the experi-

ence of, for example, liberal judges in a liberal society is not a

good basis to generalize from.

Similar considerations apply even to the threshold version,

although here the judge has more room to manoeuvre. Some

parts of the settled law may be set aside if they conflict with a

moral theory that the judge accepts, provided his moral theory is

consistent with a sufficient proportion of the rest of the settled

law. But it is possible, as Dworkin himself points out, that there

is no moral theory acceptable to the judge which is consistent

with enough of the settled law. The judge then is reduced to a

choice between moral theories, each of which is to him morally

indefensible, though perhaps not to the same degree.

What must Dworkin do to convert his soundest theory into a

normative theory with some bite? He must greatly enlarge its

moral dimension at the expense of its dimension of fit. But to do

that would be to reject large parts of the settled law as mistakes.

It would be to move close to traditional natural law theory, and

certainly beyond any possibility of reconciliation with legal

positivism. But so far there is no evidence in Dworkin's writings

to suggest that he wishes to move in that direction.

In 1961 the two major legal positivists of this century, Kelsen

and Hart, debated in California. Kelsen remarked that his dispute

with Hart was of a wholly novel kind in that whereas he agreed

with Hart, Hart did not agree with him.2 In reading Dworkin's

elegant and eloquent essays, legal positivists will be moved to

share some of Kelsen's sentiments. For although it is certain that

Dworkin strongly disagrees with the legal positivists, it is not as

yet clear whether they should disagree with him.

I 'Seven Critics', p. 1254. But here Dworkin uses the notion of 'normative'

    issue in a ,vide sense in which a judge faces a normative question ,whenever

   he decides on a moral issue, even if his decision is dictated by moral

  principles he himself rejects.

2 H. L. A. Hart, 'Kelsen Visited', University of California Los Angeles Law

Review x (1962-3), 710.
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