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I

In contemporary Anglo-American legal philosophy, little attention has been paid to the work in legal theory carried out in this country during the first half of the century. Indeed, it would be only a slight exaggeration to say that legal theory prior to the publication of H.L.A. Hart's classic, The Concept of Law, is generally treated as belonging to a kind of pre​historical legal philosophy. 1 Contemporary authors feel it unnecessary to grapple with the theories belonging to this prehistory, as it is widely viewed that such theories have been transcended by the work of Hart and those who followed in his wake.

Nowhere is this attitude toward the legal theories of the first half of the century more evident than in the contemporary treatment of Amer​ican legal realism. Attention to the realist movement is, to say the least, scanty. Ronald Dworkin devotes approximately one page to the movement in the more than three hundred pages of Taking Rights Seriously. a Theo​dore Benditt is more generous in the space he devotes to discussing realism: two chapters of his Law as Rule and Principle. Yet, Benditt treats realism as little more than a historical reliC.3 To be sure, realism
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I. H.L.A. Hart, The Concept of Law (Oxford: Oxford University Press, 1961).

2. Ronald Dworkin, Taking Rights Seriously (Cambridge. MA: Harvard University Press,

1977), pp. 3-4; also see pp. 15-16.


3. Theodore Benditt, Law as Rule and Principle (Stanford: Stanford University Press,

206

Philosophy & Public Affairs

is regarded as having had its insights, but they are thought of as having been long ago recognized and absorbed into mainstream legal philosophy, while the deficiencies have been presumably identified and repudiated. Such is the dominant message about realislJl transmitted by most current work in legal philosophY.4

A principal part of the explanation for why most current legal philos​ophers seem to accept this message lies, I believe, in the apparently cogent critique of realism offered by Hart in The Concept of Law. Hart's theory absorbed many of the claims associated with the realist movement. At the same time, he repudiated what were called the "excesses" of realism by invoking a well worked out conception of law as a system of rules. Among those so-called excesses was the idea that the law was shot through with indeterminacy, so that in almost any dispute which reached the stage of litigation the law failed to dictate any specific outcome. Hart's theoretical strategy was to admit that there was a significant amount of indeterminacy in the law, but to argue that such indeterminacy neces​

1978), chaps. 1-2. In his preface, Benditt says that his reason for such an extended treat​ment of realism is that "students find [it) interesting and persuasive." (p. vii.) It is difficult for me to interpret the remark as anything but a put-down of both realism and any con​temporary theorists who find it both interesting and persuasive.

4. A principal exception to the general failure to treat realism as having contemporary significance is R. S. Summers, Instrumentalism and American Legal Theory (Ithaca, NY: Cornell University Press, 1982). Also see the articles in the "Symposium on American Legal Theory," Cornell Law Review 66 (1981): 860. It is useful to think of the realist movement as constituted by six distinct themes. First, there is the instrumentalist theme, according to which law should be understood and evaluated as animated by social purposes and policies. This theme has been absorbed into much mainstream legal thinking. Second, there is the behaviorist theme, which reduces the meaning of legal concepts and doctrines to the particular actions of legal officials. Such a theory of meaning stands repudiated by virtually all contemporary theorists. (See footnote 18 below.) The third theme is that of legal indeterminacy, which is the focus of this article. Fourth, there is the anticonceptualist theme, according to which legal thinking should always take place at a very low level of abstraction and should never stray very far from the particular fact pattern presented by a case. (See footnote 28 below.) Fifth, there is the realist idea that private law concepts and doctrines ought to be reconceptualized so that they are understood as instruments of state imposed regulatory policies. This theme, which is clearly related to the instrumentalist one, has been a major influence on contemporary legal scholars working in the area of contract law. See Patrick Atiyah, The Rise and Fall of Freedom of Contract (Oxford: Oxford Uni​versity Press, 1979), pp. 405-419, and Grant Gilmore, The Death of Contract (Columbus, Ohio: Ohio State University Press, 1974). Finally, there is the master theme oflegal realism, that of the breakdown of any sharp distinction between law (adjudication) and politics. Each of the five previous themes can be understood as various ways in which the realists tried to unravel that distinction.
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sarily occupied a peripheral zone in the work of the legal system. Hart thus domesticated the realist indetenninacy thesis. Subsequently, under the influence of Ronald Dworkin, mainstream legal philosophy became preoccupied with the issue of whether or not Hart had himself exagger​ated the zone of legal indeterminacy. The more radical indeterminacy of the realist was consigned to the category ofrealist excesses which every​one now recognized and repudiated.

In this article, I shall begin by examining the realist indeterminacy thesis. Hart's criticisms of realism, I argue, do not come to grips with the most radical source of legal indetenninacy posited by realism. The same may be said for the extensive set of criticisms offered by Benditt. Dwor​kin's jurisprudence will then be analyzed as an effort to provide a superior response to realism than that offered by Hart. In assessing the Dworkinian approach, I shall be especially concerned to explore its relations to the only contemporary school of legal thought which has tried to utilize and expand upon the realist indeterminacy analysis, namely, the Critical Le​gal Studies movement (hereafter referred to as CLS). Although it will prove impossible to resolve the basic disagreements between Dworkin and CLS in the context of this article, I shall try to show that CLS does raise some very serious and unanswered questions about the soundness of Dworkinian jurisprudence and of mainstream legal philosophy in gen​eral.

II

One of the now familiar theses defended by Hart in The Concept of Law is that there are some cases in which the rules of a legal system do not clearly specify the correct legal outcome.S Hart claims that such cases arise because of the ineliminable open-texture of natural language: all general terms have a penumbral range in which it is unclear and irre​solvably controversial as to whether the term applies to some particular. Yet, this penumbral range of extensional indeterminacy is necessarily much smaller than the core extension in which the term's application is clear and uncontroversial. For Hart, then, the indeterminacy of law Is a peripheral phenomenon in a system of rules which, by and large, does provide specific outcomes to cases.

5. Hart, The Concept of Law, pp. 119, 123-25.
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The realist analysis of indeterminacy sees it as both more pervasive and deeper than the indeterminacy Hart attributes to the legal order. For the realist, there is no way to confine indeterminacy to some peripheral region of the law. For my purposes here, I shall be concerned mainly with the realist analysis of common-law adjudication. It should not be forgotten, however, that the realists could and did extend their analysis to all types of adjudication found in our legal system, including those involving statutory and constitutional issues.6

The realist analysis of indeterminacy can be presented in two stages.? The first stage proceeded from the idea that there was always a cluster of rules relevant to the decision in any litigated case. Thus, deciding whether an uncle's promise to pay his nephew a handsome sum ofmoney if he refrained from smoking, drinking, and playing pool was enforceable brought into playa number of rules, for example, rules regarding offer, acceptance, consideration, revocation, and so on. 8 The realists understood that the vagueness of anyone of these rules could affect the outcome of the case. In any single case, then, there were multiple potential points of indeterminacy due to rule vagueness, not a single point as Hart's account sometimes seems to suggest.

The second stage of the realist analysis began with the rejection of a distinction central to the doctrine of precedent, namely, that between holding and dictum.9 The holding in a case referred to the essential grounds of the decision and thus what subsequent judges were bound by. The dicta were everything in an opinion not essential to the decision, for example, comments about points of law not treated as the basis of the outcome. The realists argued that in its actual operation the common​law system treated the distinction as a vague and shifting one. Even

6. A provocative realist analysis of constitutional adjudication is found in George Braden, ''The Search for Objectivity in Constitutional Law," Yale Law JouT1ltll57 (1948): 571. The classic realist statement of theindetenninacy ofstatutory intelpretation is found in Appendix C of Karl llewellyn, The Common Law Tradition (Boston: Little, Brown, 1960), pp. 521​35- Also see his The Bramble Bush (New York: Oceana, 1960), pp. 88-go.

7. On the indetenninacy of the common-law system, see llewellyn, The Bramble Bush, pp. 61-77; also see the chapter, ''The Leeways of Precedent," in The Common Law Tra​


dition.

8. The facts in this example are from Hamerv. Sidway 124 NY 538 (ISgI).

9. For a general historical discussion of stare decisis, see Harold J. Bennan and William

R. Greiner, The Nature and Functions of Law, 4th ed. (Mineola, NY: Foundation Press, 1980), pp. 587-88. For a realist critique of the distinction between holding and dictum, see Felix Cohen, "The Ethical Basis of Legal Criticism" Yale Law JouT1ltll41 (1931): 201.
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when the judge writing an opinion characterized part of it as "the holding," judges writing subsequent opinions were not bound by the original judge's perception of what was essential for the decision. Sub​sequent judges were indeed bound by the decision itself, that is, by the finding for or against the plaintiff, and very rarely was the decision in a precedent labeled as mistaken. But this apparently strict obligation to follow precedent was highly misleading, according to the realists. For later judges had tremendous leeway in being able to redefine the holding and the dictum in the precedential cases. This leeway enabled judges, in effect, to rewrite the rules of law on which earlier cases had been decided. The upshot was that in almost any case which reached the stage of litigation, a judge could find opinions which read relevant precedents as stating one legal rule and other opinions which read the precedents as stating a contrary rule. The common-law judge thus faced an inde​terminate legal situation in which he had to render a decision by choosing which of the competing rules was to govern the case. In other words, while the realists claimed that all cases implicated a cluster of rules, they also contended that in any cluster there were competing rules leading to opposing outcomes. 10

It is this second form of indeterminacy which the realist saw as the deepest and most pervasive. Depending upon how a judge would read the holdings in the cases deemed to be precedents, she would extract different rules of law capable of generating conflicting outcomes in the case before her. In the common-law system, it was left undetermined as

to which rules, of a number of incompatible rules, were to govern a case. This type of indeterminacy cuts a much deeper and wider path than the kind Hart was willing to acknowledge. For Hart, the cases afflicted with indeterminacy are the ones in which we know which rule applies but are uncertain over the outcome because the rule contains some vague general term. This second type of realist indeterminacy stems from the fact that the choice of which rules to apply in the first place is not dictated by the law and that competing rules will be available in almost any case which reaches the stage of litigation.

In discussing realism, Hart makes three concessions to realist inde​terminacy claims, while at the same time coupling each claim with a major qualification designed to show that actual indeterminacy is far less

10. Uewellyn, "Some Realism About Realism," Harvard Law Revrew 44 (1931): 1222, 1252.
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radical than realism suggests. First, Hart concedes that "there is no single method of determining the rule for which a given authoritative precedent is an authority." But he quickly adds: "Notwithstanding this, in the vast majority of decided cases, there is very little doubt The headnote is usually correct enough. "11 It is simply question begging, though, for Hart to assert that the headnote usually provides a sufficiently accurate state​ment of the correct rule. The realist point'is that there is nothing that can be thought of as "the correct rule" for which a precedent stands, and so there is no standard against which one can say that a given rule is "correct enough." On the realist analysis, the headnote, or indeed a later opinion, states only one of any number of competing rules which may, with equal legitimacy, be said to constitute the holding of a case. Hart's assertions do nothing to show that this analysis is wrong; they merely presuppose that it is wrong.

Hart's second concession to realism is that "there is no authoritative or uniquely correct formulation of any rule to be extracted from cases." But then he adds that "there is often very general agreement, when the bearing of a precedent on a later case is in issue, that a given formulation is adequate. "12 Hart seems to be saying here that lawyers may disagree on the precise formulation of a rule but still agree on the correct outcome of a case and so be able to accept, for the purposes of the case, a for​mulation which, in the given instance, straddles the different versions of the rule. This claim may very well be accurate, but it fails to defeat the realist indeterminacy claims for two reasons. It assumes that the problem of being able to extract conflicting rules from the same line of precedents has been resolved, and, as I argued in connection with Hart's first pair of points, that assumption is question begging. Second, even if there is general agreement on the outcome of a case and on some rough statement of the governing rule (and this, of course, ignores the disa​greement which will always be found between the attorneys for the lit​igants), it does not follow that they agree on the outcome because they agree (roughly) on the legal rule which is said to govern the case. In other words, it does not follow that the law determines the outcome. Agreement on the outcome and on the rough statement of the rule used to justify the outcome may both be the result of some more fundamental political value choice which is agreed upon. Indeed, this is exactly what

II. Hart, The Concept of Law, p. 131.

12. Ibid.
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the realist analysis would suggest by way of explaining broad agreement on outcomes and rules. Realism is not committed to denying broad agree​ment. It is simply committed to the view that the agreement cannot be explained by the determinacy of the law. Thus, Hart's invocation of agree​ment here does nothing to defeat the realist's indeterminacy thesis.

Hart's third concession to realism is that courts invariably engage in narrowing and widening the rules which precedents lay down. Yet he says that. despite this, the doctrine of precedent has produced "a body of rules of which a vast number, of both major and minor importance, are as determinate as any statutory rule. "13 The problem with this claim, though, is that it misses the crucial realist point regarding the availability of competing rules: let each legal rule be as precise as is humanly possible, the realists insist that the legal system contains competing rules which will be available for a judge to choose in almost any litigated case. The claims made by Hart in his effort to domesticate the realist notion of legal indeterminacy all systematically fail to deal with this crucial realist point.

Benditt's arguments against realism are similarly flawed: none of them directly attack the problem of competing rules.14 Indeed, this is not sur​prising, since Benditt's entire account of realism is distorted by his in​sistence on interpreting realism as denying the existence of authoritative legal rules.15 While such "rule nihilism" may be suggested in some of the remarks of some realists, the more influential members and allies of the movement were clear that it is precisely the existence of competing authoritative rules which creates the radical indeterminacy problem. llewellyn, perhaps the principal spokesperson for realism during its hey​day, characterizes the problem as due to the fact that there are opposing "authoritative premises" for any case.16 And Dewey's highly influential piece, "Logical Method and Law," stresses the problem of choice among competing rules, rather than denying the existence of authoritative rules. J7 Realists were undoubtedly a very heterogeneous group, at least when measured by their ideas about law, and some of the criticisms made

13. Ibid., p. 132.

14. Benditt, Law as Rule and Principle, pp. 25-42. 15. Ibid., pp. 10-11, 22​

16. Uewellyn, "Some Realism About Realism," p. 1252. Uewellyn takes fellow realist

Jerome Frank to task for suggesting that rules and precedents Jack authoritative status; see his contribution to "Law and the Modern Mind: A Symposium," Columbia Law Review 31 (1931): 82, go.

17. John Dewey, "Logical Method and Law," CorneU Law Quarterly 10 (1924): 17.
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by Hart and Benditt against some realist claims are persuasive.I8 But the standard criticisms do not touch the realist thesis that there is a pervasive indeterminacy in the legal system owing to the existence of competing rules of law.

III

To this point, I have portrayed the realists as focusing upon the choice of competing legal rules which judges in common-law cases must make. This may seem to leave the realist open to one of the principal criticisms which Dworkinians have made of Hart: the law is more than just legal rules. It is also the ethical principles and ideals of which the rules are an (albeit imperfect) expression, and it is these principles and ideals which help to guide judges to a determinate outcome. J9 Indeed, the Dworkinian might try to use the realist indeterminacy analysis to his advantage: if the law were simply a collection of rules, as Hart thinks, it would be afflicted by exacdy the kind of deep and pervasive indeterminacy which the realist posits. Yet, if the law were indeterminate to the degree suggested by the realist analysis, it would not be much more than a pious fraud: judges would be "legislating" not only in penumbral cases, but in all cases. Judges would always be creating law, in flagrant violation of their institutional duty to apply preexisting law. The Dworkinian may conclude that we face this choice: either include principles and ideals as part of the law in order to contain (and, perhaps, eliminate) the indeter​minacy it would have were it simply a collection of rules or admit that common-law adjudication is a fraud. Although the latter choice is logically possible, assumptions shared by both Dworkin and his positivist critics make it an entirely implausible one from their point of view. The only plausible alternative may thus seem to be the acceptance of Dworkin's important idea that ethical principles be understood as part of the law even when they are not explicidy formulated in some authoritative legal

18. For example, the criticism Hart and Benditt make of the theory of the meaning endorsed by realists is extremely persuasive. The theory is asserted in Felix Cohen, "Tran​scendental Nonsense and the Functional Approach," Columbia Law Review 35 (1935): 8og. The semtnal statement of the position is in Oliver Wendell Holmes, The Path of the Law, Collected Papers (New York: Harcourt, Brace, 1921), p. 173. For the criticisms, see Hart, The Concept of Law, pp. 39, 88; Benditt, Law as Rule and Principle, pp. 46-50.

19. Dworkin, Taking Rights Seriously, pp. 25-26, 36, 44-45, 67-68, 71-80, 82-90, 96​97, I osft'.
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text or clearly identifiable by the application of some noncontroversial, positivist rule for specifying authoritative legal norms in terms of their source. Thus, Dworkin argues that adjudication requires the invocation of principles which take judges "well past the point where it would be accurate to say that any 'test' of pedigree exists. . . . "20 Moreover, such principles are, on Dworkin's view, binding on judges and so we must realize that "legal obligation. .. [is] .. . imposed by a constellation of principles as well as by an established rule. "21 Indeed, it is this constel​lation of principles which must guide the judge to a determinate outcome when the relevant legal rules are in competition with one another. For instance, the principles could indicate to the judge the proper scope of application of each of the competing rules and thus resolve any apparent conflict by showing that just one of the rules was properly applicable in the case at hand.

Yet, which principles are legally binding? Dworkin's answer is that

they are those which belong to the "soundest theory of the settled law. "22 The settled law consists of those legal rules and doctrines which would be accepted as authoritative by the consensus of the legal community. The soundest theory is the most defensible ethical and political theory which coheres with and justifies those legal rules and doctrines. The coherence does not have to be perfect, for Dworkin allows that the sound​est theory may characterize some rules and legal outcomes as mistakes, but coherence with most of the settled law is demanded. In principle,

the soundest theory is to encompass every area of law: every branch of the common law, all statutes, the whole body of administrative law, and the entire range of constitutional law. Of course, Dworkin recognizes that

no merely human judge could ever formulate and defend such a theory. But his character, Hercules, is intended to show us that, in principle, such a theory could be formulated and defended by a sufficiently great intelligence.23 Even though the fictional, judicial Hercules has powers far beyond those of mortal judges, Dworkin tells us that mortal judges are committed both to the logical possibility of such a character and to the task of trying to arrive at the outcome he would arrive at were he to be hearing their cases. Mortal judges thus can and do appeal to principles

20. Ibid., p. 67. 21. Ibid., p. 44.

22. Ibid., pp. 67-68. 79. 283. and 340. 23. Ibid., pp. I osft'.
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in reaching determinate outcomes, and, in doing so, they are giving force to preexisting legal obligations, and not simply making a political choice among competing legal rules.

It should be noted that the realists were not blind to seeing legal rules as expressions of ethical principles. Nonetheless, there are tremendous differences between the way in which a realist such as Thurman Arnold viewed these principles and the way in which Dworkin and his followers see them. Arnold was thoroughly cynical about the ethical ideals in terms of which the law was understood: they were high-sounding phrases which appealed to people's emotions and satisfied their need to think of the legal order as more than just some arbitrary and contingent setup. But they had no meaning other than this emotive one and could not be the subject of any rational discussion or defense.24 Other realists, such as Felix Cohen, were not at all cynical and believed that ethical principles were amenable to rational discussion. Yet they did little to analyze care​fully the ethical principles embedded in law or to examine the implications of the existence of such principles for the problem of indeterminacy. 25

In this section, I have raised the possibility that Dworkin's jurispru​dential project succeeds where Hart failed in defeating the radical realist indeterminacy thesis. However, it would be premature to make a judg​ment regarding the success of Dworkin's project in this respect, for schol​ars in the Critical Legal Studies movement have picked up and elaborated realist ideas in a way that seriously threatens the foundations of Dwor​kinian jurisprudence. It is to CLS that I shall turn presently. One im​portant point should be made before I do that, however. For the most part, proponents of CLS and Dworkinians have ignored one another's

24. Thurman Arnold, "Law Enforcement: An Attempt at Social Dissection," Yale Law Journal 42 (1932); I, 12-13, 23. Symbols of Government (New Haven: Yale University Press, 1935), pp. 71, 125, 248-49.

25. Felix Cohen was the realist most concerned with ethical issues in the law. See almost any of his essays in Lucy K. Cohen, ed., The Legal Conscience: Selected Papers of Felix S. Cohen (New Haven: Yale University Press, 1960). There was, however, a considerable tension between Cohen's highly reductionist theory of the meaning of legal concepts, on the one hand, and his efforts to see the law as infused with cognitiveIy meaningful ethical ideals, on the other. That kind of theory makes it very difficult to explain how ideals can impose any cognitively meaningful, normative constraints on the operation of the legal system and leads quite readily to Arnold's kind of cynical emotivism. For a clo~y related criticism of Cohen, see Martin Golding, "Realism and Functionalism in the Legal Thought of Felix S. Cohen," CorneU Law Review 66 (lg81): 1°32, 1°54.

215

Legal Realism, Critical Legal Studies, and Dworkin

positions. There are some passing references to CLS in some pieces by avowed Dworkinians, such as Charles Fried.26 And there is some treat​ment of Dworkin in the CLS literature.27 Yet, neither side seems to do anything more than make very superficial, highly polemical points against the other. The interchange of ideas between Dworkinians and CLSers is one which I have constructed with the deliberate aim of avoiding the superficial polemics which have thus far characterized the few occasions on which the one side has deigned in print to deal with the position of the other.

26. Charles Fried, "The Laws of Change; The Cunning of Reason in Moral and Legal History," Journal of Legal Studies 9 (1980): 335, and Contract as Promise (Cambridge, MA: Harvard University Press, 1981), pp. 2-3,90-91, and 149- It is interesting that Fried gives endorsement to Dworkin's jurisprudence even though his political commitments are decidedly less liberal than those of Dworkin. I characterize Fried as a Dworkinian on account of his endorsement of Dworkin's ideas that legal doctrine is animated by and derivable from moral principles, that judges are obligated to resolve cases in the light of such principles, that the law has a determinate answer for all cases which come before it, and that it is only because the law is animated by moral principles that it has determinate answers for such disputes. See Contract as Promise, pp. 67-69.

27. See Elizabeth Mensch, "The History of Mainstream Legal Thought, » in David Kairys, ed., The Politics of Law (New York: Pantheon, 1982), p. 19, and Peter Gabel, "Review of Taking Rights Seriously," Harvard Law Review 91 (1977): 302. Mensch dismisses Dwor​kin's theory in six lines of a footnote, characterizing his contribution to jurisprudence as "vastly overrated.» Gabel's treatment is more extended, and yet he never really joins the issue with Dworkin. He simply assumes that judges pervasively exercise political choice in ,a way that is inconsistent with Dworkin's theory. Instead of meeting Dworkin on his own terms, Gabel takes for granted the truth of an orthodox version of historical materialism and seeks to expose Dworkin's jurisprudence as just the latest in a series of theoretical efforts to justify capitalism.

It is important to realize that Critical Legal Studies embraces a substantial variety of conflicting theoretical approaches, many of them quite hostile to anything similar to or​thodox Marxist theory. (See footnote 39 below.) In this article, I shall be able to touch upon only a few of the more important themes developed in the literature. Among the important themes which will be left untreated are the critique of social hierarchy and the rather vigorous "left-wing" egalitarianism which accompany many CLS writings. It is often pointed out, correctly I believe, that there is no necessary connection between CLS claims regarding legal indeterminacy and its egalitarian political vision. But this simply means that the one does not logically stand or fall with the other. There is, however, a kind of strategic con​nection: CLS's political vision requires that one see the current legal order as essentially illegitimate. CLS's claims regarding legal indeterminacy serve to delegitimate that order by undercutting that order's own conception of why it is legitimate. See Duncan Kennedy, "The Political Significance of the Structure of the Law School Cuniculum," Setgn Hall Law Review 14 (1983): 1,14. For an extensive bibliography ofCLS wiitings, see Yale Law Journal 94 (1984): 464.
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IV

CLS scholars accept the Dworkinian idea that legal rules are infused with ethical principles and ideals.28 Moreover, they take such principles as seriously as Dworkinians in that they conceive of the articulation and examination of such principles to be one of the major tasks of legal theory.29 Thus, Duncan Kennedy has analyzed the role in the form and content of legal doctrine of what he characterizes as "individualist" and "altruist" ethical conceptions. And Roberto Unger has examined the normative principles which he takes to be embodied in the common law of contracts.30 Yet, one of the main themes of CLS work is that the

28. A seminal CLS text on this theme is Duncan Kennedy, "Form and Substance in Private Law Adjudication," Harvard Law Review 89 (1ffl6): 1685. This text and other CLS writings exhibit an important difference with legal realism on the so-called issue of "con​ceptualism. " Several realists argued that legal thinking should take place at a very low level of abstraction. Abstractions, especially those purporting to represent ethical ideals, were rejected as useless or worse in the conduct oflegal thinking. CLS scholars have not followed these realists on the point. It is true that some, such as Kennedy, have suggested that judicial decisions rest on an appreciation of the peculiar fact pattern of the case at bar, rather than any effort to see the result as following from highly abstract principles which transcend that fact pattern. This is because Kennedy believes that ascending to higher levels of abstraction does not add to the cogency of arguments made in terms of the case's particular fact pattern. Disagreements which arise at the lower levels of abstraction will, in his view, simply be replicated at.the higher leveL And yet much of Kennedy's work, as well as that of other CLS theorists, is premised on the assumption that very high level abstractions have tremendous heuristic value in thinking about the law. Kennedy's "Form and Substance in Private Law Adjudication" is an extended examination of two abstractions which he calls "individualism" and "altruism." The premise is that the abstractions, each representing a competing ideal for human sociaI life, will help us better grasp the terrain of legal doctrine, even if it will not help us in the end make a clinching legal argument. Moreover, some CLS writers clearly believe that such systematic thinking can be of far more than heuristic importance and teach us something crucial about the historical de​velopment oflegal doctrine and its connection to social transformation generally. See Morton Horwitz, "Review ofG. Gilmore, The Ages of American Law," Buffalo Law Review 27 (1977): 47, and The Transformation of American lAw, 1780-1860 (Cambridge, MA: Harvard University Press, 1977).

2g. There is some disagreement within CLS regarding the task of constructing a defen​sible ethical theory. Roberto Unger considers it desirable to undertake the task and thinks there is no good reason to believe that it will never succeed. His most recent steps in carrying out the task are in Passion: An Essay on Personality (New York: Free Press, 1984). Duncan Kennedy is skeptical about the value, and prospects for success, of any such ethical theorizing. See his Legal Education and the Reproduction of Hierarchy (Cam​bridge: Mar, 1983), pp. 82-83. It would be a mistake, however, to infer from-this that Kennedy is an ethical subjectivist of some sort. See "Form and Substance in Private Law Adjudication," pp. 1771-72.

30. Kennedy, "Form and Substance in Private Law Adjudication"; Unger, "Critical Legal
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incorporation of ethical principles and ideals into the law cuts against Dworkinian efforts to rescue legal detenninacy. The operative claim in CLS analysis is that the law is infused with irresolvably opposed principles and ideals. Kennedy writes that the opposing ethical conceptions which infonn legal doctrine "reflect a deeper level of contradiction. At this deeper level, we are divided, among ourselves and also within ourselves, between irreconcilable visions of humanity and society, and between radically different aspirations for our common future. "31 While the realists stress competing rules, CLSers stress competing, and indeed irreconcilable, principles and ideals. Yet, the basic theme is the same: the judge must make a choice which is not dictated by the law. In the CLS analysis, the choice is one of several competing principles or ideals to be used in guiding her to a decision. Different choices lead to different outcomes. Thus, from the CLS perspective, the jurisprudential invocation of prin​ciples only serves to push back to another stage the point at which legal indetenninacy enters and judicial choice takes place.

The Dworkinian response would be to deny that legal indetenninacy follows from the fact that the law contains principles which pull in op​posing directions. One of Dworkin's major points in his account of prin​ciples is that they have differing weights.3z Thus, even if we have a case in which two competing principles appear applicable, for example, "A person should not be held liable unless she was at fault" versus "As between two innocents, the one who caused the hann should pay," Dwor​kin will argue that, in all likelihood, one of those principles will carry greater weight in the case at hand and it is that principle which deter​mines the correct legal outcome. Dworkin does allow for the possibility that there may be a case in which the weights of all applicable principles are exactly equal, leaving the legal outcome truly indetenninate, but goes on to claim that such cases will be extremely rare in any developed legal system.

It must be noted here that Dworkin's conception of the soundest theory

Studies Movement," Harvard Law Review 96 (lgB3): 561, 616-46. Also see Kennedy, "The Structure of Blackstone's Commentaries," Buffalo lAw Review 28 (1978): 205- Morton Horwitz, The Transformation of American Law: 1780-1860 (Cambridge, MA: Harvard University Press, 1977); and Mark Kelman, "Interpretive Construction in the Substantive Criminal Law," Stanford Law Review 33 (lgBI); 591.

31. Kennedy, "Fonn and Substance in Private Law Adjudication," p. 1685. 32. Dworkin, Taking Rights Seriously, p. 26.
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of the settled law assumes that there is some metalevel principle for determining the appropriate weights to be assigned to the different prin​ciples which may be applicable in a given case. This assumption becomes clear once we see that Dworkin's conception of the soundest theory rejects intuitionism, according to which relative weights are intuited in each case without there being any higher order standard in virtue of which each principle has its particular weight. Dworkin's position is that there is a legal fact of the matter regarding the weight of a given principle in a given case, and this fact is determined by the weight that principle receives according to the standards of the soundest theory of the settled law. Moreover, this rejection of intuitionism is firmly rooted in a com​mitment to the rule of law ideal.33 That ideal requires that legal decisions be the outcome of reasoning that can be reconstructed according to prin​ciples which can be articulated and understood. To use a term which has been popular among legal theorists, judicial decision must be "prin​cipled. "34 This means that the judge cannot simply appeal to his inartic​ulate sense that a particular principle is weightier than some competing principle in the case before him. He must believe that there is some higher order principle which makes the one weightier than the other, and he must at least try to figure out and articulate what that higher order principle is.

Now, one line of CLS attack against Dworkin is to argue that there is no discoverable metaprinciple for assigning weights. Duncan Kennedy suggests this line in discussing the possibility of using moral theory to justify legal doctrine. Kennedy admits that, in the context of the fact situation of a particular case, opposing principles do not necessarily carry the same weight: "we are able to distinguish particular fact situations in which one side is more plausible than the other. The difficulty, the mys​tery, is that there are no available metaprinciples to explain just what it

33. Dworkin, "A Reply by Ronald Dworkin," in M. Cohen, ed., Ronald Dworkin and Contemporary Jurisprudence (Totowa, NJ: Rowman and Allanheld, 1984), pp. 278-79.

34. Articulating the dominant view of his time, and one which is still widely held, Herbert Wechsler wrote that "the main constituent of the judicial process is that it must be genuinely principled, resting on analyses and reasons quite transcending the immediate result that is achieved." "Toward Neutral Principles of Constitutional Law," Harvard Law Review 73 (1959): I, 15. Dworkin is clearly a direct heir of this view, although I believe that his effort to draw a sharp distinction between principle and policy for the purpose of distinguishing the legal from the legislative process goes beyond what the main legal theorists of the 1950S would have endorsed. See Taking Rights Seriously, pp. 82-84 and contrast with Henry Hart and Albert Sacks, The Legal Process (tent ed. 1958), pp. 158-71.
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is about these particular situations that make them ripe for resolution. "35

Actually, Kennedy's point should be put in a less sweeping way: no one has come up with such metaprinciples, and it is implausible to think that it can be done. When put in these tenns, the CLS position becomes an essentially reactive one which awaits Dworkinian efforts and then reacts against them: Dworkinians put forth their rational/ethical reconstructions of the law (or some portion of it), complete with metaprinciples for as​signing weights to principles, and then CLSers and others attempt to show that the reconstruction is inadequate and incoherent. The burden of production thus seems to be on the Dworkinians. What have they produced?

The closest thing we have from them of a Dworkinian reconstruction of a portion of the settled law is Charles Fried's effort to reconstruct contract law on the basis of the principle that one ought to keep one's promises and related conceptions from a liberal individualist philosophy. 36 Yet, Fried sought to avoid the problem of developing metaprinciples by narrowly defining the body of law which he attempted to reconstruct. Thus, he did not attempt to incorporate collective bargaining law with its decidedly greater collectivist orientation than the common law of con​tracts, and he even banished to other fields of law doctrines which are standardly treated as part of the common law of contracts but which do not fit neatly with the individualist principles animating his reconstruc​tion.37 This is not to imply any assessment regarding the success or failure of Fried's effort to reconstruct his highly streamlined body of contract law. For now my point is the modest one that by gerrymandering doctrine, he attempted, in effect, to evade the dilliculty of developing higher order standards to harmonize the competing principles which infuse the law of contracts, and so he simply delayed tackling one of the principal ob​stacles in the path of constructing the kind of theory which Dworkinian jurisprudence presumes we can and should build.

35. Kennedy, "Form and Substance in Private Law Adjudication," p. 1724. 36. Fried, Contract as Promise.

37. Among the best CLS analyses of labor law are Karl Klare, "Judicial Deradicalization

of the Wagner Act and the Origins of Modern Legal Consciousness, pp. 1937-1941," Minnesota Law Review 62 (1978): 265, and "Critical Legal Theory and Labor Relations Law," in Kairys, ed., The Politics of Law, pp. 65-88. In Contract as Promise, Fried does not discuss labor law or collective bargaining at all, except to mention that they do not fl.t his model of obligations willed by the individual upon himself(p. 2). For Fried's discussion of the doctrines which he expels from contract law, see his remarks on unjust enrichment and reasonable reliance, pp. 23-26.
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It is important to recognize here that I am not talking about the theory which Dworkin's Hercules would try to construct, one encompassing the entire body of the law. Rather, what is at issue is a theory for some connected but limited portion of the law, such as the law of contracts. Both CLS and I assume that Dworkinians are committed to the notion that such limited theories can be built by humans, not merely by gods. For if humans cannot construct even such modest theories, the problem of legal indeterminacy will be irresolvable from a human point of view,

no matter what may be true from a divine point of view. If the rule of law is to be a guiding ideal for humans, and not just gods, then the problem of legal indeterminacy must be resolvable from a human point of view. Moreover, Dworkinian jurisprudence itseJf prohibits evasion of the problem of competing principles by so gerrymandering doctrine that one never has to harmonize such principles. Dworkin is clear that dif​ferent parts of the law have to be understood in terms of each other, for example, a statute affecting tort liability will properly playa role in a judge's decision in a common-law tort action.38 The judge cannot ignore the statute on the ground that it embodies principles in some tension with common-law principles and thus is difficult to reconcile with them. The judge is supposed to (try to) reconcile the tension and not avoid facing it.

CLS scholars would clearly go further than I have so far and reject as wrongheaded even the relatively modest project Fried has undertaken to reconstruct common-law contract doctrine from the promise principle. In addition, CLSers would judge as totally implausible the belief that any coherent Dworkinian theory, complete with metaprinciples, can be de​veloped for any significant portion of the settled law. Yet, the CLS claims in this regard are unpersuasive, given the argument that has been ad​duced in their behalf to this point. Even if it is admitted that there are difficulties in the way of constructing a Dworkinian theory for any sig​nificant portion of the settled law because such a portion will invariably embody principles in tension with one another, surely no argument has yet been given that makes it implausible to believe that such a theory can be constructed. Nonetheless, the points made so far do not by any means exhaust the potential CLS critique of Dworkinian jurisprudence. While CLS rhetoric often does make the invalid leap from the premise that there are competing principles which infuse settled doctrine to the

38. Dworkin, Taking Rights Seriously, pp. II!;r20.
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conclusion that there must be pelVasive legal indetenninacy, there are within CLS distinct and more powerful lines of reasoning against the viability of the Dworkinian project.

The additional lines of reasoning are premised on the idea that the settled law is the transitory and contingent outcome of ideological strug​gles among social factions in, which conflicting conceptions of justice, goodness, and social and political life get compromised, truncated, vi​tiated, and adjusted.39 The point here is not simply that there are com​peting principles embodied in settled doctrine, although that is a starting point for the statement of the problem. More fundamentally, the point is that these principles have their weight and scope of application in the settled law determined, not by some metaleve1 philosophical principle which imposes order and harmony, but by an ideological power struggle in which coherent theories become compromised and truncated as they fit themselves into the body of law. The settled law as a whole, and each field within it, represents the ( temporary) outcome of such an ideological conflict This is, to be sure, a causal claim about the genesis of legal doctrines and principles, rather than a logical one regarding the lack of amenability of such doctrines and principles to rational reconstruction. But the CLS position can be interpreted as linking the logical claim to the causal one. The position is that it is implausible to believe that any system of norms generated by such a process of struggle and compromise will be capable of an ethically principled reconstruction. Unger sum​marizes the CLS view this way:

. . . it would be strange if the results of a coherent, richly developed normative theory were to coincide with a major portion of any extended branch oflaw. The many conflicts of interest and vision that lawmaking involves, fought out by countless minds and wills working at cross

39. Unger, ''The Critical Legal Studies Movement," p. 571. This line of CLS argument presumes tbe falsity of the thesis of orthodox Marxism that law is a superstructural phe​nomenon wbJch merely reinforces the existing relations of production by giving expression to the ideology of the dominant economic class. Many CLS writers repudiate this Marxist position. They see law and ideology generally as much more complex than can be captured by notions such as "capItalist," and they see causation In social life as much more complex than theories regarding superstructure and base can suggest See, for example, Kennedy, 'The Structure of Blackstone's Commentaries," pp. 362-63, fn. 56, and Klare, "Critical Theory and Labor Relations Law." For a CLS descrtption of modern Western society as more compJicated than that portrayed in the class analysis of orthodox Marxism, see Unger, Knowledge and Politics (New York: Free Press, 1975), pp. 151-8S. and Law in Modern Society (New York: Free Press. 1976), pp. 66-76. 171.
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purposes, would have to be the vehicle of an immanent moral rationality whose message could be articulated by a single cohesive theory. This daring and implausible sanctffication of the actual is in fact undertaken by the dominant legal theories. . . .40

This idea that the law is a patchwork quilt, as it were, of m-econcilably

opposed ideologies is tied to CLS's version of the repudiation of the dis​tinction between law (adjudication) and politics. Sometimes CLS scholars suggest that the distinction unravels principally because of the fact that controversial normative and descriptive judgments are just as much an ineliminable part of adjudication as they are of politics. Yet, I think that there is a more important, though related, way in which the distinction is thought to unravel The idea is this: all of those ideological controversies which playa significant part in the public debate of our political culture are replicated in the argument of judicial decision. In other words, the spectrum of ideological controversy in politics is reproduced in the law. Of course, CLS recognizes that in legal argument the controversies will often be masked or hidden by talk of the intent of the framers, the re​quirements of stare decisis, and so on. The point is that the same ideo​logical debates which fragment political discourse are replicated in one form or another in legal argument As a patchwork quilt of m-econcilable ideologies, the law is a mirror which faithfully reflects the fragmentation of our political culture. Such, at least, is a principal CLS theme.

How is it possible to parlay these CLS ideas regarding the patchwork​quilt character of doctrine and the unraveling of the law/politics distinc​tion into a cogent argument against Dworkinian jurisprudence? I think there are two principal lines of argument The first seeks to show that it makes no sense to think there is any soundest theory of the setded law. The second seeks to show that the Dworkinian theory fails on its own terms to provide a satisfactory account of the legitimacy of judicial de​cision making. Let us explore each of these lines of argument in turn.

v

One possible line of CLS argument is that legal doctrine is so internally inconsistent that it is implausible to believe that there is any single, coherent theory capable of justifying enough of it to satisfy the Dwor​

4°. Unger, "The Critical Legal Studies Movement," p. 571.
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kinian fit requirement. Consistently applying any of the theories embod​ied in some significant portion of the law across the entire body of doctrine would, the argument goes, involve such substantial doctrinal reconstruc​tion that it would violate the Dworkinian mandate that any theory invoked to decide cases fit or cohere with the bulk of the settled law. Thus, ethically principled reconstruction of any substantial portion of doctrine is ruled out by the law's intemal contradictions, such contradictions being symptomatic of the law's conception in ideological compromise and strug​gle and of its tendency to reflect the range of political conflict present in the culture. This means that there shnply is no soundest theory of the settled law, and so the Dworkinian efforts to rescue legal determinacy by appealing to such a notion fail.

It may be helpful in clarifying this CLS argument to show how Dwor​kin's responses to more conventional criticisms of his jurisprudence com​pletely fail to corne to grips with the central claim of this argument. A typical conventional criticism will claim that {egal indeterminacy survives the Dworkinian efforts to erase it because there are multiple, conflicting theories no one of which can be cogently established as providing an account of the settled law which is superior to that of any of the other theories. In other words, the concept of the soundest theory really has more than one referent, and they provide different answers to questions regarding who should win caseS.41

Dworkin's response to this type of criticism is in two stages. First, he argues that, although there may be several theories which fit the settled law well enough when one is talking about the settled law of a simple, undeveloped legal system, the probability of that happening in a complex and developed system such as we have is very small Second, he claims that even if there were several theories which fit well enough, that would not defeat his claims since the soundest theory would be the one from those several which is most defensible on the grounds of political and

ethical philosophy. Thus, he concludes that two claims must be sustained .

in order to defeat his position: that there are multiple theories which fit the settled law well enough, and that political and ethical philosophy suffer from an indeterminacy (or an irremediable subjectivity) which

41. For such a conventional criticism of Dworkin, see Neil MacCormick, "Dworkin as Pre-Benthamite," in Cohen, ed, Ronald Dworkin and Contemporary Jurisprudence, pp. 184-85, 192.
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makes it impossible to choose just one of those theories as the most defensible.42

However convincing this Dworkinian argument may be against con​ventionallegal philosophers, it does not even begin to join the issue with CLS. For the CLS patchwork-quilt argument is not that there is legal indeterminacy due to the fact that there are several "soundest theories"; rather the argument is that there is indeterminacy because there are none. Or, more accurately, the argument is that there is indeterminacy because of what excludes the possibility of any soundest theory, namely, the internally incoherent character of legal doctrine. This argument makes it completely beside the point whether ethical and political phi​losophy is indeterminate or subjective. If doctrine is as internally con​tradictory as CLS claims, then Dworkinian jurisprudence fails to rescue legal determinacy even if there is a uniquely and objectively true ethical and political philosophy.

Dworkin's replies to conventional critics of his jurisprudence are es​sentially irrelevant here because those critics share Dworkin's assumption that doctrine is by and large coherent. More generally, the conventional critics share Dworkin's assumption that legal doctrine and argument are largely in good logical order, though they believe that indeterminacy has a somewhat broader toehold in the law than Dworkin is willing to admit. CLS dissents from these assumptions. In this respect the CLS position may be usefully analogized with Alasdair MacIntyre's diagnosis of the ethical thought of modern culture.43 MacIntyre argues that such thought is internally incoherent. This state of incoherence is due to the fact that modern ethical thought amounts to an amalgam of fragments of irrec​oncilable ethical views. Conventional philosophers not only fail to perceive the utter incoherence of modern ethical thought, but operate on the assumption that it is largely in good order. For them the issue is the best way to systematize that thought, not whether it is so self-contradictory that systematization is impossible. The result is that the debates fought out among conventional ethical philosophers, such as Rawls and Nozick, do not join the issue with MacIntyre's position. He repudiates the as​

42. Dworkin, "No Right Answer?" New York University Law Review 53 (1978): 1.31​33; also see "A Reply by Ronald Dworkin," in Cohen. ed., Ronald Dworkin and Contem​porary Jurisprudence, pp. 27~7g.

43. Alasdair MacIntyre. After Virtue (Notre Dame, IN: University of Notre Dame Press, IgBI), see esp. pp. 2-4.227-37.
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sumptions which the conventional antagonists share. In a very similar way, the debate between Dworkin and his conventional critics fails to join the issue With CLS. They assume a doctrinal coherence which CLS repudiates, and so the conventional debate takes place in tenns which are largely irrelevant to the CLS position.

Duncan Kennedy makes the CLS position on doctrinal incoherence plain in his description of a private law field which he takes to be rep​resentative of doctrine in general:

In contract law, for example, there are two principles: there is a reli​ance, solidarity, joint enterprise concept, and there is a hands--off, arms length, expectancy-oriented, "no flexibility and no excuses" orienta​tion. They can be develoPed very coherently, but only if one accepts that they are inconsistent. There are fifteen or twenty contract doctrines about which there is a conflict. . . . That is the structure of contract doctrine, and it's typical. Doctrine is not consistent or coherent. The outcomes of these conflicts fonn a patchwork, rather than folloWing straight lines. 44


Given the terms in which the CLS position has been stated, it is clear

what the Dworkinian reply must be in order to join the issue: that doctrine is not as internally contradictory as CLS claims. The main argument would have to be that any internal inconsistencies in legal doctrine are merely marginal, capable of characterization as "mistakes" Without any substantial rupture to the fabric of doctrine. This argument would be supplemented, I think, by one to the effect that CLS exaggerates the degree to which theory must fit the settled law in order to be said to fit well enough. To make out these arguments would not be at all easy. CLS

analyses have sought to exhibit the deep and pervasive incoherence of doctrine in such areas as constitutional law, labor law, contract law, administrative law, and criminal law, to name only a few.45 Indeed, I

44. Kennedy, "The Political Significance of the Structure of the Law School Curriculum," P.15.

45. See, e.g., Mark Tushnet, "Critical Legal Studies and Constitutional Law: An Essay in Deconstruction," Stanford Law Review 36 (1984): 623; Paul Brest, "State Action and liberal Theory: A Casenote on Flagg Brothers v. Brooks," University of Pennsy1:uania Law Review 13° (lgB2); 13°; Richard Parker, "The Past of Constitutional Theory-And Its Future," Ohio State Lawlourna142 (lgBt): 223; Karl Klare, "The Public/Private Distinction in Labor Law," University of Pennsylvania Law Review 13° (lgB2): 1358; Gerald Frog, "The Ideology of Bureaucracy in American Law," Harvard Law Review 97 (lgB4): 1276;
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think it is accurate to say that CLS has, through these analyses, made a much more thorough and stronger case for the incoherence of legal doctrine than MacIntyre has made for the incoherence of ethical thought. Meanwhile, Dworkinians have done little to respond to these CLS anal​

yses. Moreover, Dworkin's most recent efforts to clarify the character of the fit test provide little ammunition against the CLS argument. Let us briefly examine those efforts in order to see why this is so.

Dworkin's recent writing indicates that the fit test is more sophisticated than some of his critics have taken it to be.46 He tells us that the degree of fit is not just a matter of adding up the number of precedents and rules for which a given theory accounts. One must also take into con​sideration such factors as the trend of recent decisions. Two theories may account for the same number of precedents and rules, but, if one accounts for more of the recent decisions and the other for more of the older decisions, then the former has a better fit, according to Dworkin.

Dworkin does not indicate how much weight should be given to the capacity to account for recent trends. Nor does he explain why accounting for a trend in new decisions makes for a better fit than accounting for the pre-trend pattern of old ones. Moreover, he ignores the point that the question of what counts as a significant trend and what counts as an insignificant blip or anomaly is not a theory-neutral one. What counts as a trend from the perspective of one theory may count as an anomaly to be ignored from the perspective of another. It does no good to be told here that the soundest theory of the law detennines what is a trend and what is an anomaly, since the fit test is supposed to help us figure out which theory is the soundest one. But, more to the point for the doctrinal incoherence issue, the CLS contention is that the patchwork character of law is manifested within the body of recent decisions and not just between recent ones and old ones. There may be trends but there are countertrends as well. Some decisions may introduce or expand new lines of doctrine, but other recent decisions will continue the older lines. By characterizing the former as "trends" and giving their line of doctrine greater weight, Dworkin is merely picking out one line of doctrine for favored status from among several conflicting lines. His aim does seem

Unger, 'The Critical Legal Studies Movement," pp. 602-47, and Kelman, "Interpretive Construction in the Substantive Criminal Law."

46. Dworkin, "A Reply by Ronald Dworkin," p. 272.
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to be to reduce doctrinal dissonance, but he provides no argument for giving greater importance to trends than countertrends and so he does not succeed.

Even if Dworkin were able to provide some convincing argument for according greater importance to trends, it is not at all obvious that he would thereby solve the problem of doctrinal incoherence. His recent writing explicitly states that there is some threshold level of fit which any theory must satisfy in order to be the soundest theory of the laW.47 Presumably, this threshold would require a theory to account for most, but not all, of the doctrinal materials. However, CLS analyses suggest that doctrinal incoherence is so deep and pervasive that, even if one grants that accounting for certain doctrinal lines (the trends) gives somewhat better fit than accounting for others (the countertrends), any coherent theory will pro.ve incompatible with such a broad range of doctrine as to make implausible the notion that it has satisfied the threshold. These analyses do not conclusively establish the point, but they do raise a strong prima facie case to which there has been only the most meager response by conventional legal philosophers of any stripe, Dworkinian or otherwise.

It seems to me, then, that the patchwork-quilt line of argument presents unmet and serious challenges to the viability of the Dworkinian juris​prudential project, as well as to other conventional legal philosophies. Even if this CLS argument is met by some cogent conventional response, however, there is an independent line of CLS argument against another key Dworkinian position. Let us now turn to that position.

VI

Dworkin is concerned to defend the legitimacy of judicial decision making that invokes controversial principles of ethical or political philosophy. The Dworkinianjudge is licensed to rely on such principles because, as Dwor​kin well realizes, it is inevitable that a judge who, in a hard case, seeks to enunciate and invoke the principles embodied in the settled law will fail to find principles on which everyone can agree. If the judge is to guide her decision by the principles she thinks are embodied in the law, then the reliance of adjudication on controversial principles is inescap​able, at least for many cases. In this sense, Dworkin is willing to ac​

47. Ibid.
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knowledge that adjudication is "political. "48 Yet, he thinks that such an acknowledgment does nothing to impugn the legitimacy of the adjudi​cation.

Dworkin's arguments in favor of the legitimacy of such admittedly ''political adjudication" are not entirely clear. Let me suggest the following as the principal Dworkinian argument on this point. The invocation of controversial ethical or political principles in adjudication is constrained by the judicial duty to decide a hard case according to the dictates of the soundest theory of the settled law. Thus, the "political" reasoning and choice of the judge take place within much narrower confines than if

she were a legislator deciding what sort of legislative enactment was best. As Dworkin says in his discussion of a judge deciding an abortion case, it is one thing for her to decide whether political philosophy dictates that government should acknowledge a right to an abortion, and it is quite another for her to decide whether the settled law of our legaJlpolitical

system is best accounted for by a theory incorporating a conception of dignity which entails such aright. 49 The former decision is, of course, appropriate for a legislature, not a court. Yet, it is the latter decision, not the former, which the Dworkinian judge is under a duty to make, and it is a decision which is made within much narrower confines than the former. Thus, it is misguided to think that the kind of ''political adjudi​cation" endorsed by Dworkinian jurisprudence constitutes an illegiti​mately broad exercise of judicial power and is tantamount to judicial legislation. Such adjudication is inevitably controversial, but it is sub​stantially constrained by the duty under which judges, but not legislators, act.

Certain CLS claims regarding the law/politics distinction can be par​layed into an argument against this Dworkinian defense of the legitimacy of adjudication in hard cases. What makes this CLS argument particularly interesting for current purposes is that it does not hinge on the adequacy of the patchwork-quilt argument examined in the preceding section. In​deed, it can be construed as granting, arguendo, that there is a unique soundest theory of the law which does dictate the correct legal outcomes in hard cases. Let us set the stage for such a CLS argument

In trying to undo the law/politics distinction, CLS claims that the spec​

48. Dworkin, Taking Rights Seriously, p. 127. 49. Ibid.
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trum of ideological controversy in the political arena is replicated in the legal forum. The claim means that all of the arguments and ideologies which are a significant part of political debate in our culture are to be found, in one fonn or another, in legal argument and doctrine. It is undoubtedly true that certain ideological viewpoints are foreclosed from the legal arena. Thus, the ideology of Islamic theocracy is to be found embodied nowhere in our legal doctrine. But such ideologies also play no significant role in the internal political debates of our polity.

It is also undeniable that the canons of legal argument place certain fonnal constraints on the ideological controversies which manifest them​selves within judicial decision making. Judges cannot ignore the au​thoritative texts of the legal culture: the Constitution, statutes, case law,

and so on. And legal argument is constrained by the need to phrase itself

in tenns of the framer's intent, stare decisis, and so on. Controversy in the political arena is not bound as strongly by such formal constraints, even though the language of legal opinion does often spill over into the political arena. CLS does not deny any of these distinctive, fonnal marks of legal argument. What they do claim is that beneath these legal fonns one can find all of the significant ideological controversies of the political culture. The substance of the political debates is replicated in judicial argument, even if the fonn of the debates is distinctive. Legal fonn fails to screen out or significantly reduce the range of ideological conflict present within the general political culture.

CLS supports these contentions regarding the range of ideological con​flict within legal doctrine and argument by analyses of doctrinal principles and the kinds of arguments found in judicial decisions. Consider again Kennedy's description of the structure of contract law. Doctrines from the "solidarity" side of contract law, for example, those of duress, un​conscionability, and reasonable reliance, are taken to embody the prin​ciples of the political left: welfare-state liberals and, to some extent, left​wing egalitarians. Doctrines from the "individualist" side, such as those of consideration, the revocability of an offer until there is acceptance, and the demand that acceptance be a mirror image of the offer, are taken to embody the principles of the political right: free-marketeers and liber​tarians. The political middle is represented by attempts to mix the two sides of doctrine in varying proportions (attempts which, in CLS eyes, are doomed to logical incoherence for reasons made clear in the patch​work-quilt argument). A hard case emerges when the two sides of doc​
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trine collide in a single fact situation: there was no consideration, but there was reliance; or there was consideration, but it was quite dispro​portionate in value to what was received in exchange. The CLS view is that such cases implicate doctrinal materials and arguments representing the spectrum of conflicting political viewpoints.

The CLS claim that the range of ideological conflict in the political arena is replicated in legal doctrine and argument can be viewed in two ways. On the first, it is taken as reinforcing the patchwork-quilt argument against Dworkin. To the extent that one documents the claim, one lends support to the idea that doctrine is a patchwork quilt of inconsistent political ideologies of which no single, coherent political theory could ever capture very much. Take Kennedy's account of contract law. The CLS argument can be put this way: to the extent that we have no reason to believe that the political philosophy of a welfare-state liberal can be rec​onciled with that of a libertarian, we have no reason to think that the opposing doctrines of contract law can be logically reconciled with one another, for those doctrines are the legal embodiment of just those op​posing political philosophies (or something close to them). The position is then generalized to cover all fields of law. This way of setting up the CLS argument is, at bottom, another effort to show that the law is too internally incoherent for there to be any soundest theory of it and thereby to discredit Dworkin's attempts to defend judicial legitimacy by invoking

a judicial duty to decide according to the dictates of the soundest theory.

There is, however, another way to view the CLS claim about the range of ideological conflict embodied in legal doctrine. This alternate reading leads to a line of argument whose key contention is that, even if there were a Dworkinian soundest theory, it would impose no practical con​straint on judges whose favored political ideology is in conflict with the one embodied in that theory. The theory would exert no effective pull or tug on the decisions of judges who fail to share its ideology. This is because judges who conscientiously attempt to carry out their Dworkin​ian duty to decide a hard case according to the soundest theory of the law will read their favored ideology into the settled and see it as the soundest theory. This would happen, the argument goes, because the authoritative legal materials, in replicating the ideological conflicts of the political arena, contain a sufficient number of doctrines, rules, and ar​guments representing any politically significant ideology that a judge
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who conscientiously consults the materials would find his favored ide​ology in some substantial portion of the settled law and conclude that it was the soundest theory of the law.

Of course, no one expects that the true soundest theory of law will have the power to persuade all conscientious judges of its status. How​ever, the Dworkinian argument for the legitimacy of adjudication in hard cases does presuppose that the theory imposes some practical constraint on judicial decision making by exerting a kind of gravitational pull on those judges who recognize their abstract duty to decide according to the soundest theory but who are in fact in ideological disagreement with the principles of the true theory. (Keep in mind that this judicial duty is abstract in the sense that the statement of the duty contains no speci​fication of the particular theory which is the soundest one, and so rec​ognition of the duty, by itself, does nothing to insure that a judge's de​cisions will be pulled in any particular direction.) The pull of the true soundest theory doesn't have to be an irresistible one, but, for the Dwor​kinian legitimacy argument to work, it must be substantial enough to make a difference to the decisions of conscientious judges who in fact

hold to an ideology which conflicts with the soundest theory. Many of the decisions of these judges would have to be different from what they would be if there were no soundest theory, and the difference has to be explainable in terms of the pull of the theory. If the soundest theory were to lack any such pull, then the constraint imposed by the duty to decide according to the soundest theory would be illusory, and the Dworkinian defense of judicial legitimacy would fall apart. The CLS argument is that the constraint is an illusion. Judges holding to virtually any ideology which is of significance in the American political arena will simply read their favored ideology into the settled law as its soundest theory. This can be and is done, even by the most conscientious judge, because each view on the political spectrum is embodied in some substantial portion of the authoritative materials.

It should be noted that the CLS view on this point is not the same as a view often expressed by mainstream critics of Dworkin and against

which Dworkin has directed several arguments. That view consists of the idea that in a hard case, the law "runs out" and the judge makes her decision in a kind of legal vacuum. Dworkin has argued quite forcefully that this gives us a false picture of how judges should and characteris​
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tically do go about deciding hard cases.SO It leads us to think that judges first consult the authoritative materials, find that there is no unambiguous answer there, and then proceed to forget the legal materials and decide by some wholly extralegal criterion. Dworkin counters with a picture of judges who search for the most cogent principles and theories which can be thought of as embodied in the relevant authoritative materials and who decide according to such principles and theories. This is, in Dwor​kin's eyes, the search for (the relevant portion of) the soundest theory of the settled law.

CLS can agree with Dworkin's important point that judges do not leave the authoritative materials behind when they make a decision in a case where those materials fail to dictate unambiguously an answer to the case. It can also agree with Dworkin that in such cases judges look for the most convincing principles and theories embodied in the materials.51 The point of the present CLS argument is that, even though judges typically do decide in such Dworkinian fashion and even if there happens to be a soundest theory dictating the correct legal outcome, the existence of such a theory makes no practical difference because a judge will typically see her favored ideology as constituting that theory. The sound​est theory is not some brooding omnipresence in the sky, but rather a brooding irrelevance in the sky (assuming it is anywhere at all).

There are two potential lines of response for the Dworkinian to this CLS argument. The first is to deny that the full spectrum of ideological controversy in politics is to be found in legal doctrine and decision and so to hold on to the idea that legal form, particularly the fit requirement,

does screen out a significant range of political controversy. This line of response does not appear to me to be very promising. There are a host of CLS analyses of both private and public law, making quite persuasive its contention regarding the extent of ideological controversy within legal doctrine and argument.

A second line of response is to deny that the legitimacy of "political adjudication" in hard cases hinges on whether or not ideological contro​versy within the law is as wide as it is in the political arena. The idea is that Dworkin's defense of adjudication works, even if the law/politics distinction unravels in precisely the way CLS asserts. In fact, we can

5°. Ibid., pp. 35-45, 81-13°.

51. CLS would naturally add that, to the extent that judges think that there is a soundest

theory of the law, they are victims of legal false-consciousness.
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find in Dworkin's work two arguments which can be construed in this way. They concern the issue of whether courts have correctly held that there is a legal right to an abortion under our constitutional arrangements. Dworkin imagines the issue turning on the question of whether the concept of dignity implicit in our legal and political institutions implies the existence of such a rightS2 He then examines the suggestion that legislatures, which reflect the will and ideas of the ordinary person, rather than courts, are the most appropriate forum in which to find the answer to such a question. In other words, the suggestion is the positivist one that in hard cases courts should act as legislatures would.

Dworkin claims that there are two arguments against such a suggestion and, by implication, in favor of the judge deciding the issue by what she thinks the (soundest theory of the) law dictates, and not by what (she thinks) the legislature thinks it ought to be.53 The first argument is that judges think more carefully about the meaning our institutions give to the idea of dignity when they decide cases than ordinary folks do when they cast their ballots (or politicians do when they vote on legislation). Judges are thus thought to have greater competence in handling such hard cases than legislatures do. The second argument is that a Dwor​kinian judge will legitimately refuse to defer to legislative judgment, even if she thinks that it does reflect the considered opinion of the ordinary person, when she thinks that the opinion is inconsistent with the soundest theory of the law. This is legitimate because such a judge believes that the law really does have a determinate answer to the hard case before her and that it is her duty to discover and announce it, whatever anyone else thinks. By doing so she is acting no differently from a positivist judge in an easy case, who would certainly refrain from a decision contrary to his legal judgment, no matter what the ordinary personAegislature may think.

Neither one of these arguments provides a convincing response to the CLS position. The first would justify the most far-reaching judicial usur​pations on the grounds that judges have thought more carefully about the issue in question than did the electorate or their representatives. There is virtually no legislative enactment or policy which is safe from such reasoning. The second argument clearly begs the whole question of whether the law is determinate in hard cases. The Dworkinian judge

52. Dworkin, Taking Rights Seriously, pp. 127-29​

53. Ibid., p. 129.
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may believe that it is, but, if that belief is incorrect or even unjustified, it can hardly be claimed that her refusal to defer to legislative judgment in a hard case is analogous to the positivist judge's refusal to do so in an easy case. Yet, even granting the law's detenninacy, Dworkin's argument presumes that the soundest theory of the law does impose some effective constraints on judicial decision making. For otherwise there will be no practical difference between a legal regime in which judges have no duty to decide hard cases according to the dictates of (the soundest theory of) the law but may decide such cases on the basis of their favored ideology, and one in which they do have such a duty. Dworkin's views commit him to the claim that there is not only a difference between the two regimes, but that the latter sort of regime alone can be legitimated in terms of the principles of liberal democracy.

Let me hasten to add that CLS does not accept an important assumption shared by both Dworkinians and their positivist critics, namely, that the exercise of judicial power, even in hard cases, is largely legitimate and that the issue is over how to account for that legitimacy. For CLSers, the legitimacy of the exercise of judicial power is not something that can be assumed but is deeply problematic. Thus, they are no more persuaded by the positivist's efforts to wrap judicial decision in the cloak oflegislative legitimacy than they are by Dworkin's invocation of the duty to decide by the soundest theory of law. From the CLS perspective, the positivist injunction to decide according to the will of the legislature leaves as much room for judges to make their favored ideology the basis of decision as does the Dworkinian injunction to decide according to the soundest theory. My principal point here, though, concerns Dworkinian jurispru​dence. Dworkinians must show that t;4e soundest theory of law is not only a logical possibility, given the tensions existing within doctrine, but that it can exert an effective practical constraint on judges who hold conflicting ideological views. CLS's law/politics argument raises serious doubts about whether the theory, even conceding its existence, would exert any such constraint, and thus far Dworkinians have done litde to assuage such doubts.

VII

In this article, I have not aimed at providing the last word on the points of contention between CLS and Dworkinian jurisprudence. I have tried
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to locate some of the more important issues within a frame that recognizes the influence of legal realism on contemporary legal thought. CLS has picked up and elaborated upon the realist contention that the law largely fails to determine the outcome in cases which are brought to litigation. Among the important advances of the CLS analysis over that of their realist forerunners are: the effort to take seriously and to analyze the conflicting ethical visions and principles which infuse legal doctrine; the painstaking attempts to display doctrinal inconsistencies and incoher​encies; and the effort to show how debates in the political arena are replicated in unsuspected corners of private-law doctrine. I believe that these are substantial advances on the realist position and that they can be parlayed into powerful arguments which are thus far unmet by Dwor​kinians or indeed by conventional legal philosophers of any stripe. It is well past the time when legal philosophers can justifiably ignore the body of work associated with the Critical Legal Studies movement

