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Preliminary Analysis of the Concept "Valid Law"  

Let us imagine that two persons are playing chess, while a third person looks on.

If  the onlooker knows nothing about chess he will not understand what is going on.  From his knowledge of other games he will probably conclude that it is some sort of game. But he will not be able to understand the individual moves or to see any connection between them. Still less will he have any notion of the problems involved in any particular disposition of the pieces on the board.

If the onlooker knows the rules of chess, but beyond that not much about the theory of the game, his experience of the others' play changes character. He will understand that the horse's "irregular" movement is the prescribed knight's move. He is in a position to recognise the movements of the pieces in turn as moves prescribed by the rules. Within limits he is even able to predict what will take place. For he knows that the players take turns to make a move, and that each move has to fall within the total of possibilities allowed by the rules in any given disposition of the pieces. But beyond that, especially if the players are more than mere beginners, a great deal will appear puzzling. He does not understand the players' strategy, and has no eye for the tactical problems of the situation. Why, for example, does White not take the bishop? For a complete understanding of the game a knowledge not only of the rules of chess but also of a certain amount of the theory of the game is essential. The likelihood of being able to predict the next move increases if account is taken not only of the rules of play but also of the theory of the game and the understanding each player has of it. Finally there must also be taken into account the purpose governing the play of the individual players. It is normally assumed that a player plays to win. But there are also other possibilities (for example, to let his opponent win, or to experiment and try out the value of a certain move).

These considerations of the game of chess contain a peculiar and interesting lesson. Here before us we have a series of human actions (the movements of the hands to change the position of certain objects in space) and we may well suppose that these together with other bodily processes (breathing, psychophysical processes, etc.) constitute a course of events which follow certain biological and physiological laws. Nevertheless, it is obvious that it is beyond the limit of all reasonable possibility to give an account of this course of events in such a way that the individual moves of chess can be explained and predicted on a biological and physiological basis.

The problem presents a quite different aspect if we go to another level of observation and interpret the course of events in the light of the rules and theory of chess. Certain items of the whole series of events, namely, the moving of the pieces, stand out then as being actions relevant to chess or significant for chess. The movement of the pieces is not looked on as merely changing the position of objects in space, but as moves in the game, and the game becomes a significant coherent whole, because the moves reciprocally motivate each other and are construed as attack and defence in accordance with the theoretical principles of the game. If we watch the players we understand each move made by each player from the point of view of their consciousness of the rules of chess together with the knowledge we assume them to have of the theory of the game, and the goal they have set themselves in the game. Further it is also possible to ignore the persons of the players and understand the game on its own ill its abstract significance (a

game in a book of chess).

It must be noted that the "understanding" we are thinking of here is a kind other than causal. We are not operating here with laws of causation. The moves do not stand

in any mutually causal relation. The connection between them is established by way of

the rules and theory of chess. The connection is one of meaning.

It can further be stated that fellowship is an essential factor in a game of chess. By

this I mean that the aims and interests pursued and the actions conditioned by these can

only be conceived of as a link in a greater whole which includes the actions of another

person. When two men dig a ditch together, they are doing nothing that each one of them

could not equally well do on his own. It is quite otherwise in chess. It is not possible for

one person on his own to set himself the goal of winning at chess. The actions which

make up playing chess can on1y be performed when playing in turns with a second per-

son. Each player has his part to play, but each part only achieves significance when the

second player fulfills his role.

Fellowship is also revealed in the intersubjective character of the rules of chess. It

is essential that they should be given the same interpretation, at least by the two players

in a given game. Otherwise there would be no game, and the separate moves would

remain in isolation with no coherent meaning.

Now all this shows that the game of chess can be taken as a simple model of that

which we call a social phenomenon. Human social life in a community is not a chaos of

mutually isolated individual actions. It acquires the character of community life from the

very fact that a large number (not all) of individual actions are relevant and have signifi-

cance in relation to a set of common conceptions of rules. They constitute a significant

whole, bearing the same relation to one another as move and countermove. Here, too,

there is mutual interplay, motivated by and acquiring its significance from the common

rules of the social "game." And it is the consciousness of these rules which makes it

possible to understand and in some measure to predict the course of events.

I will now examine more closely what a rule of chess actually is, and in what way

it is possible to establish what the rules are which govern the game of chess.

I have in mind here the primary rules of chess, those which determine the arrange-

ment of the pieces, the moves, "taking," and the like, and not rules of chess theory.

As to the latter a few remarks will suffice. Like other technological rules they

obviously are of the nature of hypothetical theoretical pronouncements. They assume the

existence of the primary rules of chess and indicate the consequences which different

openings and gambits will lead to in the game, judged in relation to the chance of win-

ning. Like other technological rules their directive force is conditioned by an interest--in

this example the interest in the winning of the game. If a player does not have this 

interest, then the theory of the game is without importance to him.

The primary rules of chess, on the other hand, are directives. Although they are

formulated as assertions about the "ability" or "power" of the pieces to move and "take,"

it is clear that they are intended to indicate how the game is to be played. They aim

directly, that is, unqualified by any underlying objective, to motivate the player; they tell

him, as it were: This is how it is played.

These directives are felt by each player to be socially binding; that is to say, a

player not only feels himself spontaneously motivated ("bound") to a certain method of

action but is at the same time certain that a breach of the rules will call forth a reaction

(protest) on the part of his opponent. And in this way they are clearly distinguished from

the rules of skill contained in the theory. A stupid move can arouse astonishment, but not

a protest.

On the other hand, the rules of chess are not tinged with morality; this is the result of the fact that normally no one really wants to break them (85). The wish to cheat at a game must be due to the fact that a player has all aim other than merely to win according to the ru1es of the game; for example, he may want to be admired or to win a sum of money which is at stake. This latter aim is often present at a game of cards, and it is well known that the demand for honourable play here takes on a moral value.  How is it possible then to establish which rules (directives) govern the game of chess? .

One could perhaps think of approaching the problem from the behavourist angle--

limiting oneself to what can be established by external observation of the actions and then

finding certain regularities. But in this way an insight u1to the rules of the game would

never be achieved. It would never be possible to distinguish actual custom, or even regu-

larities conditioned by the theory of the game, from the rules of chess proper. Even after

watching a thousand games it would still be possible to believe that it is against the rules

to open with a rook's pawn.

The simplest thing, perhaps, would be to go by certain authoritative rulings, for

example, rulings given at chess congresses, or information contained in recognised text-

books on chess. But even this might not be sufficient, since it is not certain that such

declarations are adhered to in practice. Sometimes games are played in fact in many

varying ways. Even in a classic game like chess variations of this kind can occur (for

example, the rule about "taking" en passant is not always adhered to). This problem of

what rules govern "chess" must therefore, strictly speaking, be understood to refer to the

rules which govern an actual game between two specific persons. It is their actions, and

theirs alone, which are bound up in a significant whole, and governed for both of them by the rules.

Thus we cannot but adopt an introspective method. The problem is to discover

which rules are actually felt by the players to be socially binding, in the sense indicated

above. The first criterion is that they are in fact effective in the game and are outwardly

visible as such. But in order to decide whether rules that are observed are more than just

customary usage or motivated by technical reasons, it is necessary to ask the players by

what rules they feel themselves bound.

Accordingly we can say: a rule of chess "is valid" means that within a given fel-

lowship (which fundamentally comprises the two players of an actual game) this rule is

effectively adhered to, because the players feel themselves to be socially bound by the

directive contained in the rule. The concept of validity (in chess) involves two elements.

The one refers to the actual effectiveness of the rule which can be established by outside

observation. The other refers to the way in which the rule is felt to be motivating, that is,

socially binding.

There is a certain ambiguity in the concept "rule of chess." The rules of chess have no reality and do not exist apart from the experience of the players, that is, their ideas of certain patterns of behaviour and, associated therewith, the emotional experience of the compulsion to obey. It is possible to abstract the meaning of an assertion purely as a thought content ("2 and 2 make 4") from the apprehension of the same by a given person at a given time; and in just the same way it is also possible to abstract the meaning of a directive ("the king has the power of moving one square in any direction") from the concrete experience of the directive. The concept "rule of chess" must therefore in any accurate analysis be divided into two: the experienced ideas of certain patterns of behaviour (with the accompanying emotion) and the abstract content of those ideas, the norms of chess.

Thus the norms of chess are the abstract idea content (of a directive nature) which

make it possible, as a scheme of interpretation, to understand the phenomena of chess

(the actions of the moves and the experienced patterns of action) as a coherent whole of

meaning and motivation, a game of chess; and, along with other factors, within certain

limits to predict the course of the game.

The phenomena of chess and the norms of chess are not mutually independent,

each of them having then. own reality; they are different sides of the same thing. No

biological-physical action is as such regarded as a move of chess. It acquires this quality

only by being interpreted in relation to the norms of chess. And conversely, no directive

idea content has as such the character of a va1id norm of chess. It acquires this qua1ity

only by the fact that it can, along with others, be effectively applied as a scheme of inter-

pretation for the phenomena of chess. The phenomena of chess become pheonomena of

chess only when placed in relation to the norms of chess and vice versa.

The purpose of this discussion of chess has undoubtedly c1ear by now. It

is a pointer toward the statement that the concept "valid norm of chess" may function as

the model for the concept "valid law" which is the real object of our preliminary consid-

erations.

The 1aw too may be regarded as consisting partly of legal phenomena and part]y of legal norms in mutual correlation.

Observing the law as it functions in society we find that a large number of human

actions are interpreted as a coherent whole of meaning and motivation by means of legal

norms as the scheme of interpretation. A purchases a house from B. It turns out that the

house is full of termites. A asks B for a reduction in the purchase price, but B will not

agree. A brings an action against B, and the judge in accordance with the law of contract

orders B to pay to A a certain sum of money within a given time. B does not do this. A

has the sheriff levy upon the personal property of B which is then sold in auction. This

sequence of events comprises a whole series of human actions, from the establishment of

the law of contract to the auction. A biologica1-physical consideration of these actions

cannot reveal any causal connection between them. Such connections lie within each

single individual. But we interpret them with the aid of the reference scheme "valid law"

as legal phenomena constituting a coherent whole of meaning and motivation. Each one

of these actions acquires its legal character on1y when this is done. A's purchase of the

house happens by word of mouth or with the aid of written characters. But these become

a "purchase" only when seen in relation to the legal norms. The various actions are

mutually motivating just like the moves in chess. The judge, for example, is motivated

by A's and B's parts in the deal (and the further circumstances in connection with it, the condition of the house), and by the precedents establishing the law of contract. The whole proceeding has the character of a "game," only according to norms which are far more complicated than the norms of the game of chess.

On the basis of what has been said, the following hypothesis is advanced: The

concept "valid (Illinois, California, common) law" can be explained and defined in principle in the same manner as the concept "valid (for any two players) norm of chess."

That is to say, "valid law" means the abstract set of nonnative ideas which serve as a

scheme of interpretation for the phenomena of law in action, which again means that

these norms are effectively followed, and followed because they are experienced and felt

to be socially binding.2


This conclusion may perhaps be thought commonplace, and it may seem that a

vast apparatus of reasoning has been employed to this end. This might be true if the

problems were approached by a person with no preconceived notions. But it would not

be true for an historical approach. By far the greater part of all writers on jurisprudence

up to the present have maintained that the concept "valid law" cannot be explained with-

out recourse to the metaphysical. The law according to this view is not merely an empiri-

cal phenomenon. When we say that a rule of law is "valid" we refer not only to some-

thing factual, that can be observed, but also to a "validity" of a metaphysical character.

This validity is alleged to be a pure concept of reason of divine origin or existing a priori

(independent of experience) in the rational nature of man. And eminent writers on juris-

prudence who deny such spiritual metaphysics have nevertheless been of the opinion that

the "validity" of the law can only be explained by means of specific postulates.

Seen in this light our preliminary conclusion will, I trust, not be called common-

place. This analysis of a simple model is calculated to raise doubts as to the necessity of

metaphysical explanations of the concept of law. Who would ever think of tracing the

valid norms of chess back to an a priori validity, a pure idea of chess, bestowed upon

man by God or deduced by man's eternal reason? The thought is ridiculous, because we

do not take chess as seriously as law--because stronger emotions are bound up with the

concepts of law. But this is no reason for believing that logical analysis should adopt a

fundamentally different attitude in each of the two cases.

Of course many problems still remain before the concept "valid law" is satisfacto-

rily analysed. But there is no need to go further into the matter at this point. This prelim-

inary study is sufficient to serve as a basis for a survey of the various branches of the

study of law, and for determining the proper place of "jurisprudence."
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The Validity of the Legal System

The point from which we set out is the hypothesis that a system of norms is "valid" if it is able to serve as a scheme of interpretation for a corresponding set of social actions in such a way that it becomes possible for us to comprehend this set of actions as a coherent whole of meaning and motivation, and within certain limits to predict them. This capacity within the system is based on the fact that the norms are effectively complied with, because they are felt to be socially binding.

What, now, are those social facts which as lega1 phenomena constitute the counterpart of the legal norms? They must be the human actions regulated by the legal norms. These, as we have seen, are in the last analysis norms determining the conditions under which force shall be exercised through the machinery of the State; or--briefly--norms for the ordering by the courts of the exercise of force. It follows that the legal phenomena as the counterpart of the norms must be the decisions of the courts. It is here that we must seek for the effectiveness that is the validity of law.

A national law system, considered as a valid system of norms, can accordingly be defined as the norms which actually are operative in the mind of the judge, because they are felt by him to be socially binding and therefore obeyed. The test of the validity is that on this hypothesis--that is, accepting the system of norms as a scheme of interpretation-- we cm comprehend the actions of the judge (the decisions of the courts) as meaningful responses to given conditions and within certain limits predict them--in the same way as the norms of chess enab1e us to understand the moves of the players as meaningful responses and predict them.

The action of the judge is a response to a number of conditions determined by the

legal norms--that a contract of sale has been performed, that the seller has not delivered,

that the buyer has given notice in due tone, and so on. Also these conditioning facts

acquire their specific meaning as legal acts through an interpretation in the light of the

ideology of the norms. For this reason they might be included under the term legal 

phenomena in the wider sense or law in action.

Only the legal phenomena in the narrower sense, however--the application of the

law by the courts--are decisive in determining the validity of the legal norms. In contrast

to generally accepted ideas it must be emphasised that the law provides the norms for the

behaviour of the courts, and not of private individuals. The effectiveness which conditions the validity of the norms can therefore be sought solely in the judicial application of the 1aw, and not in the law in action among private individuals. If, for example, criminal abortion is prohibited, the true content of the law consists in a directive to the judge that he shall under certain conditions impose a penalty for criminal abortion. The decisive factor determining that prohibition is va1id law is solely the fact that it is effectively upheld by the courts where breaches of the law are brought to light and prosecuted.3  It makes no difference whether the people comply with or frequently ignore the prohibition.  This indifference results in the apparent paradox that the more effectively a rule is complied with in extra judicial legal life, the more difficult it is to ascertain whether the rule possesses validity, because the courts have that much less opportunity to manifest their reaction.4

In the foregoing, the terms "the judge" and "the courts" have been used indis-

criminately. When we are speaking of a national law system, it is assumed that we are

dealing with a set of norms which are supra-individual in the sense that they are particular to the nation, varying from nation to nation, not from one individual judge to another. For this reason it makes no difference whether one refers to "the judge" or to "the courts." So far as the individual judge is motivated by particular, personal ideas, these cannot be assigned to the law of the nation, although they are a factor which must be considered by anyone interested in forecasting a concrete legal decision.

When the basis for the validity of the law is sought in the decisions of the courts, the chain of reasoning may appear to be working ill a circle. For it may be adduced that the qualification of judge is not merely a factual quality but can only be assigned by 

reference to valid law, in particular to the rules of public law governing the organisation of the courts and the appointment of judges. Before I can ascertain whether a certain rule of private law is valid law, therefore, I have to establish what is valid law in these other respects. And what is the criterion for this?

The answer to this problem is that the legal system forms a whole integrating the

rules of private law with the rules of public law. Fundamentally, validity is a quality

ascribed to the system as a whole. The test of the validity is that the system in its

entirety, used as a scheme of interpretation, makes us to comprehend, not only in the

manner in which the judges act, but also that they are acting in the capacity as "judges."

There is no Archimedes point for the verification, no part of the law which is verified

before any other part. 5 

The fact that fundamentally the entire legal system undergoes verification need

not exclude the possibility of investigating whether a definite individual rule is valid law.

It merely implies that the problem cannot be solved without reference to "valid law" as a

whole. These more particular problems of verification are discussed in 9 and 10.

The concept of the validity of the law rests, according to the explanation offered in this section, on hypotheses concerning the spiritual life of the judge. What is valid law

cannot be ascertained by purely behavouristic means, that is, by external observation of regularity in the reactions (customs) of the judges. Throughout a lengthy period the

judge may have exhibited a certain typical reaction; for example, he may have imposed

penalties for criminal abortion. Suddenly this reaction changes, because a new law has

been promulgated. Validity cannot be ascertained by recourse to a more general, 

externally observable custom, namely, that of "obeying the legislator." For it is not possible from external observation to identify the "legislator" who is being obeyed. Purely external observation might lead one to the conclusion that obedience was paid to the persons, mentioned by their names, who at the time of observation were members of the legislature. But one day this too is changed. One can continue in this way right up to the constitution, but there is nothing to prevent the constitution from being changed too one day.

A behaviouristic interpretation, then, achieves nothing. The changing behaviour of the judge can only be comprehended and predicted through ideological interpretation,

that is, by means of the hypothesis of a certain ideology which animates the judge and motivates his actions.

Another way of expressing the same thing is to say that law presupposes, not only

regularity in the judge's mode of action, but also his experience of being bound by the

rules. In the concept of validity two points are involved: partially the outward observable and regular compliance with a pattern of action, and partly the experience of this pattern of action as being a socially binding norm. Not every outward observable custom in the game of chess is an expression of a valid norm of chess, as, for example, not to open with a rook's pawn; in the same way not every outward and observable regularity in the reactions of the judge is the expression of a valid norm of law. It may be, for example, that a custom has developed of imposing only fines as the penalties for certain breaches of the law even though imprisonment is also authorised. Now it must, to be sure, be added that the customs of judges show a strong inclination to develop into binding norms, and that a custom will, in that case, be construed as the expression of valid law. But this is not the case so long as it is nothing more than a factual custom.

This twofold point in the concept of validity explains the dua1ism which has always marked this concept in current metaphysical theory of law. According to this theory valid law means both all order which is in fact effective and an order which possesses "binding force" derived from a priori principles; law is at the same time something factual in the world of reality and something valid in the world of ideas {13). It is not difficu1t to see that this dualism of viewpoint may lead to both logical and epistemological complications which find expression in a number of antinomies in the theory of law.6   It leads consistently to a metaphysical assertion that existence itself in its innermost being is valid (Hegel).7  Like most metaphyica1 constructions, the construction of the immanent validity of positive law rests on a misinterpretation of certain experiences, in this case the experience that the law is not merely a factual, customary order, but an order which is experienced as being socially binding. The traditional conception, therefore, with the metaphysics removed, can be appropriated in support of my own view so far as it is opposed to a purely behaviouristic interpretation of the validity of the law.

NOTES

1.

In his Schachnovelle Stephan Zweig gives an interesting description of a person who is

able to play chess with himself. The explanation is that he has cultivated schizophrenia

so that he is able to function as two persons.

2.

By the judge and other legal authorities applying the law (8).

3.

The term "courts" is here understood as a comprehensive term for the authorities which

combine to administer the criminal prosecutions: police, prosecuting authority and court.

If the police regularly omit to investigate certain breaches of the law, or if the prosecuting

authority regularly omits to bring a prosecution, the penal law loses its character of valid

law, notwithstanding its application at rare intervals in the courts.

4.

For the application of this view in international law see Alf Ross, Textbook of Interna-

tional Law (1947) 24 and 28 iv.

5.

There is nothing peculiar in the fact that the system as a whole comes up for verification.

The same principle also applies in natural science. The verification of one particular

natural law takes place on the assumption that a number of others are true. The question

is whether the particular law is compatible with the hitherto accepted system. But 

nothing is established beyond doubt. There is nothing to prevent fresh experience compelling us to revise all hitherto accepted starting points. It is always the entire systematic whole which remains the final criterion in deciding what shall be held to be true.

6.

The demonstration of such antinomies is the main theme of my book, Towards a Realis-

tic Jurisprudence (1946).

7.

Ibid, p. 42, and AIf Ross, Kritik der sogenannten parktischen Erkenntnis (1933), Chap.

XII, 4.

